THE 


AMERICAN LAW REVIEW. 


JULY-AUGUST, 1894. 


JUSTICE JOSEPH P. BRADLEY. 


‘* As a science the law can only be acquired by long and patient 
study. But it is necessary to warn you that as a science it is 
not to be acquired in a day, nor in a year, but only by the 
‘lucubrationes viginti annorum.’ As in the creation, we may 
suppose that the light of the stars did not all burst upon man at 
a single moment, but came upon him from their distant chambers 
in successive beams one after another, according to their recon- 
dite stations in space, so in the study of law, one great principle 
after another comes to the yearning mind and overspreads it with 
light and gladness; and many long years may elapse before one 
can feel that he has really mastered the law, and fully obtained 
that ‘gladsome light of jurisprudence,’ spoken of by Lord 
Coke. There may be one or two men in a generation of start- 
ling genius, who, by some natural inspiration or instinct, become 
great lawyers at a bound and achieve a glorious career without 
any great study or seeming effort. But they appear like the 
summer tornado, without observation or premonition. They are 
a law unto themselves alone, and furnish no guide or example 
for others. Ordinary men are not thus inspired; it will not be 
safe for you to hope for any such inspiration. You must cal- 


1 A paper read before the Historical Society of New Jersey, by Cortlandt 
Parker. 
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culate on traveling the old dusty road which we have all traveled 
before you. You must look forward to hard toil and slow and 
steady acquirement. Unless you can make up your mind to this, 
you had better undertake some other pursuit. I do not wish to 
discourage you, but to set before you the truth. The reward of 
perseverance is sufficiently splendid to give you courage and 
hope; but you cannot expect to realize it for many years to 
come, and those must be years of labor and study and patient 
expectation.”’ 

These are the words of the man, long an attached and active 
member of -this society, whom it is my business at this time to 
commemorate. They are autobiographical. It was with a full 
belief in their truth that he began the study of the noble profes- 
sion which he has adorned. They were written and uttered to a 
' society of young men, when he liad lived the life they portray, 
and won the prizes they promise. I cannot better begin my task 
already twice performed elsewhere, than by pronouncing them 
myself, as a preface to the story of his life and character. 

Joseph Philo Bradley was born on a farm in the Helderberg 
Mountain, famous for the Anti-Rent riots and resistance many 
years ago, March 14,1813. He died January 22, 1892 — a judge 
of the Supreme Court of the United States, the most august 
tribunal, all things considered, in the world. Nor only this. 
When he passed away, the severely critical profession to which 
he belonged, had, by common consent, awarded him the merit 
of being a great judge, equal to any or perhaps the ablest then 
on that great bench. 

His education was of the simplest sort. It was not even a 
common school education. It was one of a winter-school. But 
he was early renowned as a scholar, in that region devoid of 
scholarship. He was especially great in arithmetic — the mys- 
tery par eminence of that community. Devouring all books he 
gave his special attention to the science of numbers, and with — 
such success that at the age of fifteen, he was selected as the 
teacher of the winter school. Such precocity secured him local 
fame, and such success stimulated his resolution to be a thor- 
oughly educated man. And, after all, his will power, distinguished 
as was his intellect, was his great power. Obstacles never 
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daunted him. They were rather stimulants. And of this he 
gave proof at the very beginning. 

He had been nearly five years busy in the humble walk of life 
which belonged to him. In spring, summer and autumn he 
worked like other farm laborers. In the later period of the 
year, he made charcoal on the mountains, hauled it to Albany 
and sold it in the streets. And in the evenings he taught his 
school, initiating his companions in poverty and labor in the 
mysteries of simplest mathematics. He himself aimed higher. 
Algebra and surveying were known to him. Probably, but for 
what the world calls accident, he might have adopted the pro- 
fession of land surveying, ennobled by ranking among its 
members such a man as George Washington. 

Those who knew him in later life can understand how he 
champed the bit while apparently doomed to a life of such sim- 
plicity, humility, and lack of excitement as that of a farmer; 
a farmer in the stony, barren Helderberg. Every year, every 
advance, strengthened his resolve to be more than he was, to 
climb the hill Difficulty at whatever cost; to have education, 
culture, and its rewards whatever they might be. Family, friends, 
everything, he cast behind him, and only looked onward and 
upward. 

In this state of feeling and resolve, he watched opportunity. 
We narrate an incident in his own words given by one of his 
dearest and ablest friends :’ Justice Bradley, while walking near 
the banks of the Hudson river, pointed to the old steamboat 
landing at Catskill, and said to me: ‘* An incident occurred there 
when I was a boy, which determined my career in life. While 
working upon my father’s farm I received a letter from New 
York informing me that a New York grocer wanted a young man 
in his store and that I could have the position. I packed my 
clothes and walked to the Catskill landing, intending to take the 
steamboat on its way from Albany to New York. It was late in 


_ the fall, and during the preceding night a thin layer of ice had 


formed around the pier and extended out into the river. The 
steamboat approached the wharf, but the ice interfered with its 
landing. The boat backed out and made a second, and then a 
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third, unsuccessful attempt at landing. Then the captain waved 
his hand to those on shore, and the boat pursued its course to 
New York. I knew it was the last trip of the boat for that 
season. I turned away, sad and disappointed. I felt that my 
prospect in life was gone. I walked into the little inn and sat 
down to reflect what I should do. While I sat there, despond- 
ent and gloomy, the dominie of the village came in. I told him 
of my disappointment and that my future was dark. He said: 
‘Come with me and I will find some work for you about my 
place, and you can study at night, and at odd times under my 
direction.’ I picked up my bundle and accompanied him home, 
By night I studied the few books he had, and in the day I made 
myself useful to him. He directed my thoughts to studying 
Latin and Greek and preparing for the ministry, and so it came 
out that I was afterwards sent to Rutgers College. On how 
little a thing, he said, a man’s career in life depends. If the 
boat had reached the wharf I should have been a grocer’s clerk, 
and probably a grocer.”’ 

I adopt this narration as preferable to the tradition among his 
friends at college. Evidently it is the same thing with more 
precise circumstances. According to this he departed from his 
home without taking leave of his family or his friends, deter- 
mined to reach New York and there somehow earn enough to 
attain an education. _ An accident prevented him reaching there 
the first time. On a later journey, while stealing away, the 
Reformed Dutch clergyman of the precinct met him, praised his 
industry and his success, and offered to teach him Latin and 
Greek. He embraced this offer with characteristic avidity, and 
made every use of his opportunity. Very soon, the following 
autumn, I think, he came to Rutgers College, an institution 
mainly dependent for scholars upon the Reformed Dutch Church, 
and entered the freshman class. He had prepared himself for 
it, too. True, he had read almost nothing. A little book made 
up from Livy, entitled ‘* Viri Romae,”’ was all his Latin. Three 
chapters of St. John’s Gospel were all his Greek. But the 
grammars,— he knew them from cover to cover, with a com- 
pleteness which made translation easy. 

I met and was introduced to him the day of his arrival. Lin- 
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coln himself in his early youth was not much stranger in person- 
nel. His doting mother had made every garment that he wore; 
the very wool of each was from the sheep on the farm. 

He boarded, at first, on a farm near two miles from college, 
and soon rumors what a student he was began to prevail. His 
reputation was enhanced by his falling sick, for a time almost 
desperately, and by stories that it was brain fever from over- 
work. But he recovered, and in the second year of his college 
life leaped into my own class — from a freshman becoming a 
junior. Such a thing had never before happened. There were 
among us several lads of capacity and ambition. He was a man, 
twenty-one years old. His new classmates were mainly boys 
from fourteen to sixteen. He had a purpose — we were but 
vessels into which knowledge was poured. And so he strode to 
the front, and with such plain desert that no one was displeased. 
He crossed no one’s path. He was busy getting his education; 
disciplining his mind. He cared for no honors; sought no 
applause ; cultivated no social clique. He simply sought to learn. 

But books, good books, old books, were his passion. Some- 
how, he found time to learn what these were. He explored the 
college library completely. There was no treasure there of 
which he was not informed. And he mastered everything worth 
mastering. Authors of the Elizabethan age were his peculiar 
delight. “A small coterie, of which he was chief, got the soubri- 
quet of being ‘* Elizabethan age ’’ scholars. 

While first in every department of scholarship, he also devoted 
himself to the exercises of the literary society of which he, my- 
self, and others among his friends were members. He became 
distinguished in composition and debate. 

Ours was a small college of not more than eighty students. 
In my judgment those who were there were none the worse off 
for its lack of numbers. We were taught by professors, not by 
tutors. And individuality was better developed. 

A struggle occurred between the faculty and our society which 
had a great deal to do with Judge Bradley’s future. We were 
commanded to rescind some resolutions, of which the faculty, 
spite of the fact that we were a secret society, got wind. We 
would not do it. We said that resolutions of a secret society 
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were no overt act, and that the faculty might as well command 
individuals to rescind their unexpressed sentiments or their solilo- 
quies. The contest was long and bitter. It was carried to the 
trustees, with whose request, and for the sake of peace, we 
complied. In this battle Judge Bradley was our leader, and the 
paper in which he presented our case, its author never known, 
elicited the wondering encomiums of the distinguished bodies to 
whom it was presented. 

But Judge Bradley displayed traits of character in this con- 
troversy which convinced all his friends that the profession to 
which he then looked was not the profession for him, and that 
the law was. He was not loth to receive our advice. Oppor- 
tunity offered itself. A classic school some ten miles away 
needed a teacher. The post was tendered him, the faculty 
giving him a diploma without requiring the last term’s study 
from him. He gladly accepted it, giving up, of course, the first 
honor, which, had he remained, he must have won. 

His success in this school almost made him a professor. His 
pupils idolized him. He taught them to think, and to love to 
think and understand. He was so thorough, so simple, so clear. 
And he made them his companions, too, and won their affections 
wonderfully. 

But he had three special friends among his classmates, who, 
when they graduated, studied law — one in New York, two, of 
whom the late Secretary Frelinghuysen was one in Newark. 
We were anxious that he should join us, in one place or the 
other. 

An opportunity presented itself. Archer Gifford, the Col- 
lector of the Port of Newark, was a lawyer. He told one of us 
one day that he needed an inspector of customs to whom he 
could give a salary, small but sufficient for his support, and that 
he would receive him into his office as a student at law. The 
communication of this brought Judge Bradley to Newark, and 
he was soon established there. In three years more he was 
admitted to the bar, and began a struggle for practice. It was 
in 1839. The terrible panic of 1837 had all but ruined our city. 
There was no one worth suing. There were no contracts mak- 
ing — no sales of land. Everything was well-nigh stagnant. 
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It was a hard time for us, indeed. Mr. Frelinghuysen had 
succeeded to his uncle’s practice, and his progress upward was 
rapid. Not so with Judge Bradley, but he had the good fortune 
to form a partnership with an influential gentleman, the clerk 
of the county, through which business came, which Judge Brad- 
ley alone transacted for their joint profit. Then Mr. Freling- 
huysen employed him quite frequently to aid him. In a few 
years he married. And then his practice sensibly increased. 
But his early years at the bar were years beyond doubt of much 
pecuniary want. 

To help along, he became the legislative correspondent of the 
then, as now, perhaps, leading newspaper of the State, the 
Newark Daily Advertiser. This involved little absence from 
practice and extended his acquaintance among leading men. His 
communications were widely read, their author became known, 
and their good sense and literary ability increased his reputa- 
tion. 

About this time great opposition occurred to the Camden and 
Amboy Railroad Company —odious as an asserted monopoly; 
and believed, wrongfully, as I think it.turned out, to have been 
unfaithful to the State as one of its stockholders. To allay the 
excitement which arose, the company selected three citizens of 
the highest repute for integrity and capacity and submitted its 
books to their examination. This board selected Judge Bradley 
as its clerk. He possessed minute and practical knowledge of 
book-keeping, and became soon thoroughly familiar, more so 
than any of its employes, with all the affairs of the corporation. 

The report of these gentlemen intensified the excitement. 
They were christened the Whitewashing Committee, and their 
well-earned lofty character was no shield against the most cruel 
animadversions. The legislature would have nothing to do with 
their report, but appointed a committee of their own, with 
instructions to fathom all the supposed iniquities which were 
thought to be concealed. 

Thus put on their defense, the corporation chose Judge Brad- 
ley as their counsel. He spent months in this service, and 
triumphantly. And such was the reputation he thus acquired 
that he was made the regular counsel of the corporation, and 
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soon after, one of its directors. He was thus set upon the path- 
way to fortune and professional fame. He retained this place, 
and was the counsel of the United Canal and Railway Company, 
and one of their most influential directors when he was selected 
to fill the post from which death has taken him. 

This position, and the thorough knowledge of the law which 
his habits of severe study had given him, and ‘with his possession 
of which the community soon became acquainted, gave him a 
large and lucrative practice of a varied character, the exhausting 
nature of which induced him, so he said, to look to the bench as 
a means of extending the period of his life. 

I am not sure that he was not right in this. His constitution 
in early life was frail. On at least three occasions, within my — 
own knowledge, he was in great peril. And while he probably 
depreciated, until experience taught him, the severity of the 
labor required of the members of the Supreme Court, he escaped 
there the worry which so much exceeds work in its injury to 
vitality. 

His practice at the bar, as I have said, was a very varied one, 
On four occasions at least, as I remember, he defended parties 
accused of homicide, and he appeared in other criminal cases. - 
But that branch of litigation was certainly neither his forte nor 
one that he desired. In real estate matters, patents, will cases, 
corporation cases, constitutional cases, matters of contract, 
and civil actions in tort; in fine, in every sort of litigation 
he had a large share. There were certainly very few causes of 
importance in which, on one side or the other, he did not appear. 
Secretary Frelinghuysen throughout his practice frequently 
called him to his aid, and the two together were not easy to 
match — the one especially distinguished in every art of forensic 
skill and for winning eloquence, the other for knowledge of the 
law and skill in its application, while both were famous for 
pugnacity and persistence. 

The reports of the Supreme Court since he was a member 
show, and the profession throughout the country acknowledge 
and admire, the depth and breadth of his legal knowledge, his 
clear apprehension and statement, his clean-cut logic, his power 
of lucid exposition, as well as his unswerving pursuit of the 
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right as he regarded it. He has established, far and wide, his 
reputation as a great judge. But those who know him best, in 
my judgment, will speak with more wonder of his acquisitions 
in other departments of thought than the law. I am free to 
say that it has not ever happened to me to meet a man informed 
on so many subjects entirely foreign to his profession — and in- 
formed, not slightly or passably, but deeply — as it seemed, 
thoroughly, on them all. Literature, solid or light, in poetry or 
prose; science; art; history, ancient and modern; political 
economy; hieroglyphics; modern languages, studied that he 
might acquaint himself with great authors in their own tongues; 
the Hebrew and kindred tongues, that he might perfect himself 
in biblical study; mathematics, in knowledge of which he was 
excelled by few—all these were constantly subjects of his 
study. How he found time for all he did his friends could 
never comprehend. But his powers of comprehension and 
acquisition were most remarkable, and his memory of facts and 
doctrine was simply a wonder. Whatever he read became at 
once his property, and remained so, to be called up for use 
whenever required. 

His talent as an advocate was great, not especially in merely 
fact causes, but upon questions of law; and before a bench, 
right or wrong, he was among the most formidable. And his 
shrewdness in management, both in strategy and tactics, 
became, in time, very distinguished, 

His special intellectual distinction was thoroughness. He was 
never satisfied till he had gotten to the very bottom of every 
subject to which he devoted himself. In college and while 
studying Jaw he studied topics, not text-books. I doubt if he 
ever read a treatise consecutively through. He used text-books 
to aid him, but he adopted no man’s opinions as such. If he 
had a fault as a lawyer, perhaps as a judge, it was, I think, that 
he feared to worship the doctrine of stare decisis. I do not 
mean that he abjured that doctrine; far from it. I mean only 
that he thought there might be an abject submission to what had 
been established as law, and so was readier than many to follow 
the right as he understood it, the opinions of others to the 
_ contrary. 
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He was not generally an eloquent speaker, though earnest, 
vehement and often impassioned. He was clear, orderly and 
lucid. Once, in the defense of a murder cause, in which he and 
I were together, he displayed talent as an orator for which I had 
never credited him. He was like Webster then in weight of 
thought and in solemnity of diction. 

It was with pride that we all in New Jersey saw, soon after 
he took his seat upon the bench, that he, only the second man 
who for a century has been called to the United States Supreme 
Court from our bar, was so eminent and so appreciated. True, 
he was bornin New York; but his education and his legal equip- 
ment were in NewJersey. Weare rather proud, let me confess, 
that we have given to the highest American tribunal, Judge 
Paterson and Judge Bradley. 

As an associate and a friend he was always kindly and manly, 
He practiced no popularizing arts, yet he was always glad to do 
akindness. He did not forget his own interest, he was, indeed, 
quite alive to it, but he invaded no one’s rights. He loved to 
be hospitable. He did not forget early friends. Over the man- 
tel in the room he mostly occupied there was a multitude of 
photographs, likenesses of the friends of his youth; proof of 
the tenacity of his affections. 

He was a patriot; in doctrine a nationalist. In the dreadful 
days of our civil war, through his connection with the New 
Jersey Railroad Companies, he was, at the early crisis of the 
war, when the question of transportation of troops to Washing- 
ton was vital, of much more service than the world in general 
knew. And throughout the struggle he was a power for good 
to the country. 

Judge Bradley was a great lawyer. But he was not a man 
such as he pictures in the language already quoted from him — 
one of those men of startling genius, who, by some natural 
inspiration or instinct, become great lawyers at a bound, and | 
achieve a glorious career without any great study or seeming 
effort. He was not an Alexander Hamilton, nor a Daniel Web- 
ster, nor a George Wood, nor a Rufus Choate, nor perhaps, a 
Henry W. Green, a Samuel L. Southard, a William L. Dayton or 
a Chancellor Zabriskie. But none of these men surpassed if ever 


4 


JUSTICE JOSEPH P. BRADLEY. 491 


they equaled him in three great qualities — determination, or 
what I call will power, clearness of apprehension, and scope, 
accuracy and tenacity of memory. To these qualities, and 
especially, I think, the last, in which he far excelled any man 
it has been my good fortune to know, he owed both his profes- 
sional and literary eminence. What he read or learned became 
part of himself, and was never forgotten, and never where he 
could not on any occasion command its presence for use. His 
determination to know, made him acquainted with everything. 
His faculty of attention and clearness of apprehension gave him 
a scope and breadth of information, most wonderful. His mem- 
ory, rejecting words, absorbed ideas and facts, and thus ** travel- 
ing the old dusty road’? so many had traveled before him, 
not only looking forward to, but delighting in hard toil and 
steady acquirement, after years of study and labor and patient 
expectancy, every day and every year, improving, he came to be 
a great lawyer and a great judge. 

I must be pardoned if I say that I do not think nature gifted 
him in the highest degree with judicial qualities. She does 
that for some men. They are judicious without knowing why. 
Sound judgment with them, is a sort of instinct. Sometimes, 
though they decide rightly, they absolutely make their conclu- 
sions unsatisfactory when they undertake to give their reasons. 
Judge Bradley was a logician. His conclusions were the result 
of logic — were arrived at by close reasoning. It took him some 
time to perfect the judicial faculty, the more so because in his 
case, as in that of most men who resemble him in the posses- 
sion of logical power and habit, he had little or no deference for 
the mere opinion of others. His determination not only to be, 
but to know, combined with his remarkable memory, invested 
him with that wealth of information upon an enormous variety 
of topics for which, in my judgment, he was more distinguished 
than he even was at law. 

Men whose profession is literature, naturally become omniv- 
orous of information, and acquire high eminence on many var- 
ious subjects, generally, however, kindred in character. But if 
there was any subject on which Judge Bradley was not at home, | 
Ido not know it. If he knew himself that he was not, he soon 
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made it otherwise. And this, although thoroughly faithful to 
his acknowledged mistress, the science of the law. Here was 
his difference from other men. If any one would correctly com. 
prehend this point of his intellectual character, let him procure 
and refer to, the catalogue of his literary library, which was 
lately sold at auction in New York. History, ancient and 
modern, foreign languages living and dead, mastered in order 
that he might better appreciate great authors, with whom he 
wished to become acquainted — the Bible, English, Latin, Greek, 
Arabic, foreign in anywise—the languages from which it had 
been translated, — art and science, especially mathematical and 
mechanical —in fine books as to everything worth knowing 
about or having, were upon his shelves, and they were there for 
use, not because of bibliomania, though he certainly had a touch 
of that disease. Upon two subjects his literary library was very 
full—the Bible and mathematics. The catalogue referred to 
mentions eighty different sets of books, Bibles, and about the 
Bible, and about forty sets directly about mathematics, with over 
fifty on science, and kindred works not counted. There are more 
than fifty sets on foreign history, twenty on American, besides 
collections very numerous on New Jersey and New York. In 
ancient languages, the catalogue shows thirty works, in modern 
some twenty more, in religion over fifty, in biography fifty odd, 
while encyclopedias and dictionaries were specially numerous. 
And purchasers in many instances have found elaborate notes in 
Judge Bradley’s handwriting, proofs that the books were his to 
study, not merely to look at, and each rendering the volume more 
valuable. 

How the man got through with his work — his self imposed 
work to a very great degree, is, indeed, a puzzle. But the fact 
is, his recreation was simply a change of employment. The two 
things which he principally made recreations were chess and 
mathematics. Problems in these were delightful to him. He 
would often lay aside important work, and sit up beyond mid- 
night, yes, into the dawn, busy in working out some problem 
in these, to him, delightful subjects. He was very little of a 
society man, but he was very hospitable. He was not morose 
or stern — quite the contrary. He was amusingly petulant — 
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naturally eccentric; and he had stimulated eccentricity by its 
indulgence throughout his life. He has supplied the profession 
with a very large number of legal anecdotes, generally illustra- 
tive of his passionate petulance and eccentricity. 

With all this, I think he could always control himself, and 
avoid creating the amusement which his ebullitions of temper 
and oddity produced. But he enjoyed the amazement and 
amusement which his sallies always created. 

Beyond all question, he was a most peculiar man — grave and 
sedate generally, but ready to unbend and very agreeable when 
he did so, —fond of displaying his learning, and literary and 
scientific acquisitions, but careful lest his pleasure should 
weary —a fond husband and father, a public-spirited citizen — 
affable, popular, friendly. 

In politics he was, first, a Whig, then a Native American — on 
the breaking out of secession, a Nationalist and Union man — as 
the war went on, a Republican, growing more and more decided 
in the faith throughout the struggle. In 1858, he was named by 
Governor Newell, to the State senate with five others, as a person 
fit for the office of chancellor. 

In the fall of 1862, he was a candidate for Congress. The 
same worthy gentleman,! Democrat in politics, who defeated 
Governor Pennington, then speaker of the House of Representa- 
tives, as a candidate for re-election, likewise defeated Joseph P. 
Bradley, and was elected a second time to represent Essex and 
Hudson in Congress —a remarkable illustration of how little 
patriotism and talent may have to do with popular choice. 

During the war and after it closed, Judge Bradley was busy in 
his profession, and as a leading director of the United Canal and 
Railroad Company of New Jersey. In 1869, when General 
Grant was president, it became necessary to appoint a judge of 
the Circuit Court of the United States for the judicial district 
of Delaware, Pennsylvania and New Jersey, for which post 
Mr. Bradley became a candidate. His legal brethren supported 
with rare unanimity his selection for that office. It was reported 
that General Grant expressed his surprise at the number and 
character of the recommendations Mr. Bradley received. While 

1 Hon. Nehemiah Perry. 
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this effort to place him in judicial life was going on, the statute 
was passed which enabled justices of the Supreme Court who had 
attained the age of seventy, and had been ten years upon the 
bench, to retire, enjoying for life their salary. The motive of 
this act was very much in order to aid Judge R. C. Grier, whose 
health was giving way, and who had been upon the bench since 
1846, one of the most distinguished men ever there, and an 
earnest admirer and strong personal friend of Judge Bradley, 
whom he urged upon President Grant as the proper person to 
sueceed him. The president had selected the very able and 
excellent Judge McKennon for circuit judge. But the recom. 
mendations he had received, together with the strong views of 
Judge Grier, led him to look upon Judge Bradley with great 
favor. He gave the place, however, first, to Edwin M. Stanton, 
of Pennsylvania, who certainly richly deserved the distinction, 
He, however, died before he was sworn in. Then Judge William 
Strong, of the same State, received the appointment. Another 
vacancy, however, existed, occasioned by the resignation of the 
accomplished John A. Campbell, of Alabama, at the beginning 
of the civil war, and this was filled March 21, 1870, by the selee- 
tion of Judge Bradley. He was then fifty-seven years and one 
week old, and began at once a most distinguished judicial career, 
His was the southern circuit. He was the only northern man 
who had ever held court continuously in it. It consisted of 
Georgia, Florida, Alabama, Mississippi, Louisiana and Texas, 
Piles of cases had accumulated during the longiinterregnum begin- 
ning with Judge Campbell’s resignation in 1861. Intricate 
questions of late date had arisen, through the action of legislatures 
before, through, and since the rebellion. His courts were held 
after the adjournment of the Supreme Court in May of each year, 
and to traverse such a circuit was itself atoil. The systems of law 
which governed some of these States were special ¢erra incog- 
nite to Judge Bradley, versed only in the common law and equity 
law of this State — the State which has preserved both in their 
purity more perfectly than any other in the Union. Judge 
Bradley was launched at once into the administration of the 
civil law of Louisiana, and the semi-Spanish law of Texas, 
besides the law of admiralty, but little called in play in our 
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courts—and his practice had been so largely in our State 
courts, that to administer Federal jurisprudence must itself 
have been no _ insignificant task, especially in a region 
where Federal law had for years been odious. It is hard 
to conceive a more difficult judicial position than what he 
had to fill. He met the task which had devolved on him, most 
completely and satisfactorily. In Louisiana and Texas he was 
specially admired. He left behind him a collection of books 
upon the civil law now on the shelves of the law library of the 
Prudential Company in Newark, which evinces how thoroughly 
he studied it. In fact, he was the cause of astonishment to the 
bar of these States, substantially foreign in much of their juris- 
prudence. I doubt if there was a northern lawyer living who 
could equal him in the discharge of his most peculiar and exact- 
ing judicial duty. He produced a number of decisiors, exhibit- 
ing astonishing learning and admirable judicial force. He was 
not without the experiences of a young judge. But it was soon 
found that he did not lack the courage of his convictions, and 
that when he dissented from his brethren, he could give reasons 
which enforced their respect. 

Shortly after he came to the bench, the second hearing, on 
re-argument, of the great question, the constitutionality of the 
law of Congress making treasury notes a legal tender, came 
before the Supreme Court. Indeed, some of the press went so 
far as to charge upon President Grant, the design in appointing 
Judge Strong and Judge Bradley, to obtain a reversal of the 
decision first made, and these excellent men and high-minded 
judges have been accused of shaping their views, to please the 
president who appointed them. The injustice and folly of these 
aspersions appear at once by attention to dates. The first decis- 
ion against the constitutionality of the legal tender act was 
rendered on the 7th of February, 1870. The nomination of 
Judge Bradley went to the senate on the same day, a short time - 
before the opinion in that case was read. Did President Grant 
or Judge Bradley know before the latter was nominated, what 
the decision was to be? It is impossible. The question had 
long been mooted, but was always avoided. Several of the 
ablest counsel in the land had discussed it on both sides. The 
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decision first made created excitement among lawyers as well as 
civilians everywhere. Fifteen supreme courts in as many States 
were of a different opinion. The United States Supreme Court 
was composed of but eight judges. One of them had left the 
bench when the second argument occurred, and Judges Stro 
and Bradley had taken their seats, thus creating a full bench, 
These facts, with a consideration of the great importance of the 
case, to the financial world, almost required a new argument, 
It was, indeed, a solemn occasion. For if the legal tender act 
was unconstitutional, the rebellion had been suppressed through 
the use of power which was not lawful. It was the legal tender 
act that fed our armies and supplied us with the munitions of 
war, 

The two new judges, Messrs. Strong and Bradley, pronounced 
the opinion of the court. With that opinion, now nearly a 
quarter of a century old, the nation is satisfied. The contest 
was between the narrow and the liberal construction of the con- 
stitution. The point has always seemed to me to be, whether 
the nation could protect its own life. 

The opponents of the constitutionality of this act based their 
arguments on the constitutional provision that no State should 
coin money, emit bills of credit or make anything but gold or 
silver a tender in payment of debts. Obviously, that did not in 
terms forbid the United States from doing these things. But it 
was argued that the Federal government certainly did not mean 
that power to do wrong things was reserved to them. The 
answer has always seemed to me to be, that the thing in question 
being a matter of policy dnd not of moral right, a familiar 
rule of construction applied, and that the clause should be 
understood as if it said, not the States, but the Federal 
government, shall coin money, emit bills of credit or make 
anything but gold and silver a tender in payment of debts. 


And another simple solution of the problem has’ 


always seemed to me tenable. The constitution confers 
power on Congress ‘‘to borrow money on the credit of 
the United States.’ If so, has it not the right to enact every- 
thing which will aid that credit? Does any one dispute that the 
Congress can lawfully enact that its notes or bonds can be 
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received to pay taxes and debts due and all demands against the 
United States? Why? Because this gives aid to the credit of 
the Union. People will more readily take the notes. Just so, 
providing that all shall likewise receive them in payment of their 
debts, is simply aiding the government’s credit. Issuing a 
treasury note is just as much exercising the power of borrowing 
money as making an interest-bearing bond. Every note, how- 
ever small, pledged the credit of the United States. The 
receiver took it because he would possess in it something with 
which he could pay his debts to the United States or any one 
else without being cumbered with heavy weight. If the United 
States issued bonds, and then with them bought a ship of war, 
it borrowed money, because it gave promises to pay, in ex- 
change for the vessel. It pledged its credit as to its being 
money. People, throughout hard times from any source, take 
small notes given by individuals as money. They treat them as 
money. They make them money, if by the word ‘ money ”’ is 
meant a circulating medium of value. 

The constitution must be construed in such a way as to enable 
the government to preserve its own existence. Policy requires 
that no State should usurp the governmental powers of coining, 
that is, manufacturing, money, of emitting bills of credit, or of 
making anything but gold and silver alegal tender. Permitting 
the States to do this would precipitate confusion. Such acts 
are, to use the old legal expression, royalties, powers inherent 
in the supreme national power. But policy likewise requires 
that the Federal government shall have the power to do all 
these things, enjoy and exercise all these royalties. 

Another legal controversy occurred in which Judge Bradley 
took a prominent part, a notice of which ought to accompany a 
review of his life, a controversy which threatened to plunge the 
nation, tired of strife and internecine contest, into another civil 
war. 

It was an event famous in the history of the nation; the pre- 
vention of an outbreak of violence which, until its happy adop- 
tion and conclusion, seemed almost unavoidable, and which, but 
for firmness, prudence, and patriotism, would almost certainly 
have plunged the nation, tired though it was, and yearning 
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above all things for peace, into a civil war equally dreadful with 
that which was just over. The controversy to which I allude, 
was that decided by the ‘* Electoral Commission ’’ of 1877. 

The situation, most before me will recollect, was this. The 
presidential struggle of 1876 between Samuel J. Tilden and 
Rutherford B. Hayes was very bitter, and the contest extremely 
close. The electoral certificates transmitted to the president of 
the senate gave Mr. Tilden one hundred and eighty-four votes, 
and Mr. Hayes one hundred and eighty-five. But the votes of 
Florida (4), Louisiana (8), South Carolina (7), and Oregon 
(3), were contested. 

The process of electing our president is established by our 
constitution and law, and is familiar to us all. There are to be 
chosen in each State a number of electors equal to that of its 
representatives in the two houses of Congress. This is to occur 
on the Tuesday after the first Monday of November in every 
fourth year. The determination of the question who are chosen 
electors is to be made and evidenced by State authority. That 
being done, the electors meet on the first Monday of December, 
having with them, three lists of the names of the electors 
of each State, made, certified and delivered by the execu- 
tive of each State. At this meeting these electors vote 
by ballot for president and vice-president, and then make 
distinct lists of all persons voted for as president and 
vice-president and of the number of votes for each, 
which lists they are required to sign and certify and transmit 
sealed to Washington directed to the president of the senate. 
That officer, in the presence of the two houses, says the consti- 
tution, shall open all the certificates, and the votes shall then 
and there be counted. The law thus provided for no contest. 
Yet contest had arisen as to these States and was publicly and 
widely known. The constitution and the law were disputed. 
One side contended that the president of the senate, who was 
directed to open, was likewise to count, and to decide who had 
the majority of votes. Another set of persons contended that 
the houses must count and settle the question of election, look- 
ing behind the returns or certificates, and settling whether the cer- 
tifying electors were themselves elected. The president of the 
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senate being of one party, the other denied that he had any 
authority but to open the certificates ; the other, mostly, insisted 
that his was the right and duty both to count and declare. A 
majority of one party existed in one house. A majority of the 
other existed in the opposite chamber. Each majority demanded 
a different procedure, and expected a different result. The 
passions of all parties were highly enlisted, 

Cool men of both parties devised the Electoral Commission. 
It was intended to be non-partisan. Following that idea, the 
senate chose five of their number, three Republican, two 
Democratic. The house chose five men, three Democratic, two 
Republican. Four judges of the Supreme Court were selected 
by both houses together, two from each party, and they four 
chose a fifth. Partisan choice was thus guarded against to what 
extent was possible. New Jersey was honored in the selection 
for this important body. One of her senators was selected, 
and Judge Bradley was chosen by the Supreme Court according 
to the directions of the bill to be the fifth of that body. The 
selection made him, as it turned out, a sort of umpire in this 
great national arbitration. 

The importance of the court and of its business and result, 
was not to be exaggerated. The questions upon which its decis- 
ions had to pass do not strike one now as exceedingly difficult. 
But never in this country, never, I think, in any other, was there 
a tribunal made up with such care, composed of more distin- 
guished jurists, or aided by more distinguished counsel. 

It is quite evident that the United States constitution does not 
contemplate that the president should necessarily be the choice 
of a majority of the people, nor of a majority of States. Its 
machinery calls for selection by the States, in the manner they 
shall provide, of electors, whose votes shall determine by a 
majority acting at specified times and places, who shall be presi- 
dent and who vice-president. The governor of each State deter- 
mines upon formalities then existing who have been chosen 
electors. They vote, and forward their votes to the president of 
the Senate. 

It is the man voted for by a majority of these electors, who 
must be declared president. 
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Florida’s governor certified the election of certain electors, 
who voted for Mr. Hayes. It was declared by the objectors to 
be a false and fraudulent certificate. It was urged that in a writ of 
quo warranto issued on the day when, but before the electors had 
voted, judgment in thirty days afterwards decreed that these cer-. 
tified were not the rightful electors and that others were. It was 
also said that the legislature afterwards had ordered another 
canvass. It was also insisted that one of the electors was ineligi- 
ble, because he was at the time he was appointed an officer of the 
United States. 

The court held, and it seems hard to see how they could have 
done otherwise, that no evidence would be received or considered 
by the commission, which was not submitted to the joint con- 
vention of the two houses by the president of the senate with 
the different certificates, except such as related to the eligibility 
of the one elector whose legal ineligibility was alleged. 

The court certainly could take cognizance of nothing save 
what the houses, through the president of the senate put in their 
hands, and the act settled what that should be. A State must 
itself settle the question, who were its electors. What would 
become of the country while a commission was taking evidence 
as to charges of fraud, etc., alleged to prove the rights of other 
parties than those whom the State itself, through its appointed 
officer, certified to have been chosen? 

What might have been the effect of a judgment in quo war- 
ranto rendered before the electors acted, was not decided. But 
it was held that a judgment afterwards could not do away with 
the effect of their acts. Nor could the legislature by subsequent 
law, repeal or disregard an election completed. 

Subsequently, it appearing that the elector whose right was 
impugned, was not a United States officer when ‘‘ appointed,”’ 
though he was when first nominated, it was held that he was not 
ineligible. 

The case of Louisiana was peculiar. Yet it hung upon the 
same general principles. The governor had certified the Hayes 
electors. It was alleged that the returning board, upon whose 
canvass and certificate the governor acted, had unlawfully sup- 
pressed the votes of many parishes, thus creating a majority for 
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the Republican electors which really belonged to the Democratic. 
The legal argument against this was as before, that the commis- 
sion had not, nor was it intended to have, the right to consider 
what the houses of congress could not, and that these houses 
could not consider this question. 

The fact was, that the objectors really claimed the right of 
appeal from the decision of the returning board of Louisiana, 
and of its governor, who, by legal authority, certified their judg- 
ment. By the statute of Louisiana, it was enacted ‘that the 
returning board should investigate statements of riot, tumult, 
acts of violence, intimidation, armed disturbance, bribery or cor- 
rupt influences at polls or voting places, and if after examination 
the returning officers should be convinced that riot, tumult, acts 
of violence, intimidation, armed disturbance, bribery, or corrupt 
influences did materially interfere with the purity and freedom of 
the election at such poll or sitting, or did prevent a sufficient 
number of the electors thereat from registering and voting to 
materially change theresult of the election, then the said return- 
ing officers shall not canvass or compile the statement of the 
votes of such poll or voting place, but shall exclude it from their 
return.’’ Under this act, and other sections regulating their 
conduct, too long to quote, and not altering what is quoted, the 
returning board did noé canvass a number of parishes. Their 
action was judicial. How could congress or its commission look 
into it? It is difficult to see how any lawyer can or will, when 
uninterested, say that they could. If there was wrong done, 
Louisiana had to rectify or punish it. The president of the sen- 
ate certainly could not. 

I am tempted here to say, having myself witnessed some of 
the proceedings of that returning board, that had the people of 
the country examined the evidence adduced to prove intimida- 
tion in Louisiana, they would never have wondered at their 
judicial action. It was only doing half justice to throw out the 
votes of parishes intimidated. There was no way in which the 
votes suppressed by force could be given effect. And that was 
needful to full justice. But this is beside my subject. 

The case of South Carolina was different from those so far 
- mentioned, and it would seem even plainer. The attack was based 
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on the allegation of anarchy and disturbance in the State durtng 
the elections and such interference by United States troops and 
others as that no valid election was held. If this were an objec- 
tion founded on a State statute, the returning officers formed a 
court, and Federal authority had no right to reverse it. If it , 
was not so founded, then, still, congress or the senate, or its 
president, or the commission, were all without power to reject 
the act of the State through its governor. 

Oregon’s case was peculiar. Its law made the secretary of 
State canvass the votes returned, in presence of the governor. 
The secretary of State, it said, ‘shall prepare two lists of 
the names of the electors elected and affix the seal of the State 
to the same. They shall be signed by the governor and secre- 
tary, and by the latter oe ered to the college of electors at the 
hour of their meeting.’ 

The secretary of State did canvass, in presence of the gov- 
ernor, make and seal the statement, and file it. All this on 
December 4th. The governor refused to sign the certificate, 
but certified that two Hayes electors named and one of the 
opposite side received the highest number of votes cast for per- 
sons eligible, and declared them elected, thus deciding not the 
point of fact, who were the three persons elected, but the 
point of law that one man being ineligible could not be elected. 
At the meeting, however, the alleged ineligible person resigned 
and was appointed by his associates to fill the vacancy. He thus 
was eligible when he voted. It was thus not a case of a certifi- 
cate as to the fact of election. The secretary’s certificate was 
before the commission, and the faet of election shown thereby, 
and in detail, by stating all votes. Could or could not the com- 
mission decide the point of law? and override the act of the 
governor who had no right so to do? The commission majority 
thought they could, and so decided. 

The language of Judge Bradley, in concluding this case, is a 
fine defense of the action of this celebrated commission :— 

** It is urged that the distinction made between this case and 
that of Florida and Louisiana is technical and will not give pub- 
lic satisfaction. My belief is that when the public come to 
understand (as they will do in time) that the decision come to is 
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founded on the constitution and the laws, they will be better 
satisfied than if we should attempt to follow the clamor of the 
hour. The sober second thought of the people of this country 
is in general correct. But while the public satisfaction is always 
desirable, it is a poor method of ascertaining the law and the 
truth to be alert in ascertaining what are the supposed wishes of 
the public. And as to deciding the case on technicalities, I do 
not know that technicalities are invoked on the one side more 
than on the other. In drawing the true boundary line between 
conflicting jurisdictions and establishing certain rules for just 
decision in such cases as these, it is impossible to avoid a close 
and searching scrutiny of written constitutions and laws. The 
weight due to words and phrases has to be observed, as well as 
the general spirit and policy of public documents. Careful and 
exact inquiry becomes a necessity. And in such a close political 
canvass as this, in which the decision of a presidential election 


may depend not only on a single electoral, but a single individual 


vote, the greatest strain is brought to bear on every part of our 
constitutional machinery, and it is impossible to avoid a close 
examination of every part. There is a natural fondness for 
solving every doubt on some ‘broad and general view’ of the 
subject in hand. ‘Broad and general views’ when entirely 
sound and clearly applicable are undoubtedly to be preferred; 
but it is extremely easy to adopt broad and general views that 
will, if adhered to, carry us into regions of error and absurdity. 
The only rule that is always and under all circumstances 
reliable is to ascertain, at whatever cost of care or pains, the 
true and exact commands of tbe constitution and the laws, and 
implicitly to obey them.”’ 

This review is not only called for as a vindication of Judge 
Bradley and those with whom he voted. It is appropriate to- 
day when the national buildings in Washington are in mourning, 
and the heart of the nation is sorrowing over the sudden death 
ef ex-President Hayes, one of the best and most successful 
presidents the country has ever had—a man brave to a fault, 
who brought away four wounds from the battlefields of our 
Civil War—a war, on the side upon which he fought, more 
righteous than almost any in history —a war of law and order 
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against rebellion which, if successful, would have dethroned our 
country —a man pure in sight of God and man —a man who 
did much to show that it was possible to love one’s enemies, 
to bless them that curse you, to aid them who despitefully 
use you and persecute you— aman who in the presidency and 
in retirement, made all who approached him, friends, and 
though *‘ reviled, never reviled again,’’ though he * suffered, 
threatened not, but committed himself to Him who judgeth 
righteously.”’ 

I have necessarily consumed so much space and time in renew- 
ing your memory of these great legal controversies, interesting 
to the nation and to the world, in which Judge Bradley took 
such prominent part, that I am prevented dwelling at any 
length upon the many opinions in the Supreme Court rendered 
by him, to the great advantage of the country and of law as a 
science. I avail myself here, however, of the admirable address, 
already quoted, of his distinguished friend, one of the greatest, 
if not the leading lawyer in the important domain of patents, 
and excelling all those who adopted that specialty, in that he 
has proved himself besides a constitutional lawyer, equal to the 
best, Mr. George Harding, of Philadelphia, and steal from him 
a brief catalogue of — Bradley’s constitutional and other 
opinions :— 

‘*In his opinions on questions of constitutional law, Justice 
Bradley has placed himself in the very first rank of the eminent 
men who have adorned the Supreme Court. It is sufficient here 
to remind you of his opinion on the powers of Congress in refer- 
ence to civil rights under the thirteenth and fourteenth amend- 
ments to the constitution; ! of his opinion on habeas corpus and 
the power of the Federal courts to issue the same; ? of his opin- 
ions on the boundary between State and Federal power in cases 
affecting interstate and foreign commerce; * of his opinion on 
the unconstitutionality of seizure of private papers in criminal 


1 Civil rights cases, 109 U. S. 3. ersburg, 107 U. 8. 702; Brown v. 
2 Ex Parte Parkes, 98 U.S.18; Ex Houston, 114 U. S. 622; Walling v. 
parte Siebold, 100 U. S. 371; Ex parte Michigan, 116 U.S. 406; Coe v. Errol, 
Clark, Id. 400. Id. 517; Robbins v. Shelby County, 
Transportation Company v. Park- 120 U.S. 489. 
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and penal cases; of his opinion on the right of the Federal 
courts to construe State laws.’ 

** By reason of his eminent scientific and mechanical attain- 
ments and his wonderfully quick perception, combined with 
a habit of patient attention, he was well fitted to investigate and 
decide questions arising under the patent law. In that branch 
of law, as a judge, he has never been surpassed, if he has been 
equaled. No matter what department of the arts was involved — 
mechanics, chemistry, electricity or steam engineering — he 
mastered the subject. He fully comprehended the true philos- 
ophy of the patent law itself. By the now famous opinion he 
delivered on the law of re-issues he revolutionized the recognized 
practice under this branch of the law. He there demonstrated 
that the true construction of the patent law authorized no alter- 
ation in the specification of an existing patent unless promptly 
made and for the purpose of correcting a real bona fide mistake 
inadvertently committed, such as a court of chancery, in cases 
within its ordinary jurisdiction would correct. This decision 
ended forever the practice of re-issuing patents in the hands of 
speculators to cover inventions made by subsequent inventors 
and not contemplated by the patentee himself, and thus removed 
the greatest stigma upon our patent system. 

**So, again, by his opinion in the fat acid and glycerine 
case, he demonstrated that the true spirit and intent of the 
patent law was to secure to the inventor of a new application of 
a principle to effect a useful purpose, a monopoly of the appli- 
cation of the principle, instead of limiting him to the special 
means which he had described in his specification — reversing a 
prior decision of the Supreme Court. We cannot but feel that 
it was to him largely that the American patent law is indebted 
for these and many other contributions.”’ 

He himself believed in disseniing. And I think he so loved 
New Jersey, that he would not disapprove, if alive, of my 
expressing my regret at one opinion which he delivered, that 
permitting the bridge over the boundary waters between New 
York and New Jersey near Elizabethport. He told me of his 
own voluntary motion that he regretted extremely that he had 


1 Boyd v. U. S. 116 U.S. 616. 2 Burgess v. Seligman, 107 U. S. 20. 
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to do it. He undoubtedly followed his convictions. But, in 
my judgment, he carried nationality in that judgment too far — 
farther than Marshall and almost all the great judges who first 
gave life to the constitution. The victory over secession was 


not revolution. It was establishing on a rock the national con-- 


stitution, leaving to the States, _* in the Union as always 
possessed before. 

It is time that I said something of our deceased friend as a 
member of this society. He was present and aided in forming 
its constitution at Trenton, February 27th, 1845, and was its 
first recording secretary. In September, 1845, he joined with 
Nicholas Murray and Charles King in a report opposing the 
project of a new national name. From that time, for many 
years, his name appears on the records of the society. He read 
several papers which appear in its collection. June 2, 1851, he 
read one on **The American Union and the Evils to which it 
has been Exposed,”’ and afterwards made an address commemo- 
rating Hon. William L. Dayton, late Minister to France. The 
library of the society contains several other addresses of his; 
among them, a biographical sketch of Dr. William Burnet, the 
ancestor of the Burnets of Cincinnati, and of the wives of 
Governor Pennington, C. J. Hornblower and Caleb S. Riggs — 
a memoir of Theodore Strong, LL.D., his professor of mathe- 
matics in Rutgers College—an address before the literary 
societies of that college July 29, 1849, on ‘ Progress, its 
Ground and Possibilities,’’ and the address in 1884, on ‘* Law, 
its Nature and Office as the Bond and Basis of Civil Society,”’ 
from which quotation has already been made. 

Throughout his life he maintained his connection with the 
society, and took a strong interest in its prosperity. He left 
behind him a complete collection of its publications. 

A commemorative address before an historical society de- 
mands, or at least permits, that it enter into details personal to 
its subject, and such as that they may present to those who can- 
not be familiar with them an idea not only of the public man, 
and the society member, but also of the man, as those nearest 
saw and understood him. 

His father was Philo Bradley, his mother, Mercy Gardiner. 
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They came from Connecticut to the Helderberg farm. His earli-. 
est ancestor in the United States was Francis Bradley, a mem- 
ber of Governor Eaton’s family in 1650. He was the eldest 
son of eleven children. 

He was not of high stature, nor remarkable for personal 
presence. A small, but noticeably proportionate head, a quick 
lustrous eye, a mouth whose compressed lips bespoke the de- 
cision and will which distinguished him, a complexion dark and 
verging to sallow, a frame spare, sinewy and alert, manners 
good, unpatronizing, and unassuming, yet kind, and slightly 
contemptuous of rules of ceremony, a countenance expressive of 
habitual thought ‘and somewhat of weariness from mental toil — 
these suggestions may give a good idea of the man, whose 
admirable likeness in the Supreme Court memorial, and whose 
bust in the Circuit Court room in Philadelphia, render this 
description really needless. 

He married in 1844, Mary, the youngest daughter of the late 
Chief Justice Hornblower, first president, by the way, of this 
society, who survives him. They reared four children, William, 
a very promising member of the Jersey bar, who died a few 
years since; Charles, now living in Newark; Mary, wife of 
Henry V. Butler, of Paterson, and Caroline, now residing with 
her mother in Washington City. 

His domestic life was very happy and most commendable. 
His love of kindred was intense. His secret charities numerous. 

Living beyond the three-score years and ten, generally under- 
stood to be mankind’s allotted portion, death was no stranger to 
his thoughts when in health, and his affections for relations and 
friends grew stronger as his years increased. I am tempted to 
introduce here a brief letter addressed to a dear sister, to whom 
he always wrote on his birthday. Thisis dated March 14, 1886, 
and is in verse. It illustrates at once that he was waiting, and 
that while doing this, he was loving :— 

“ The clouds are gathering now, the night will come, 
And we shall reach our long expected home. 
But from the mile-post marked with ‘ seventy-three’ 
I hail you, sister, where you follow me. 


Six stages back is all the space between, 
For you, as I, the best of life have seen; 
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The most, if not the best; for who can know - 
Which is the best for mortals here below. 

Youth, Hope and Fancy, or the sober close 

Of life’s long trials settling to repose, 

Where wait us, loved ones, who have gone before. 
They wait, they beckon, why should we withstand, 
The law that draws us to that happy land? 

Then, cheerful, onward, let us hence pursue 

The journey left that hides it from our view.” 


Waiting and still working. Thus did he approach his end; 
doing his duty in that state of life to which it had pleased God 
to call him. 

I have been struck with the correctness as I knew him, of 
another word-picture made by himself, illustrative of his untir- 
ing energy and his strong will. He corresponded about a year 
before his death with a brother Jersey-man, a noted member of 
our bar,'respecting the residence of a lady, widow of a Reformed 
Dutch clergyman. Thanking him for his efforts to discover 
this, he adds: ** I made a mistake and have put you to all this 
trouble. Your perseverance is something akin to my own. J 
spend days sometimes following up a thing, just for the sake of 
conquering the difficulty without any benefit or advantage to 
myself.”” 

It is the consolation of his bereaved family and friends, that 
his last days were tranquil, submissive, fearless — the last days 
of a man “ having the confidence of a certain faith, the comfort 
of a reasonable, religious and holy hope.’’ 

A great mathematician, a great linguist, a great Biblicist, a 
great jurist, a great judge, of ‘distinguished scholarship in his- 
tory, science and art, renowned in everything for thoroughness 
and exactitude; a man who did his own thinking, and feared no 
one but his Maker — all this is true of Joseph P. Bradley, and 
thus is he an example and an illustration of what sort of a true 
man can, under God, and in this country, be self-made. 

Do not misunderstand me as ascribing to him perfection. 
Nature gave him proclivities, not affecting the inner man, against 
which I believe he struggled, and which marred, in the judg- 
ment of some, the symmetry and shape which such perfection, 
as he certainly attained, seemed to demand. But there was no , 
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hypocrisy about him, no pretension, false or otherwise — what 
he was, he let all men see. 

He ascended because he climbed. He was not lifted, nor 
drawn forth. But he knew his powers for usefulness. He was 
not to blame for wishing to use them. He did not flaunt his 
dignities or his success. 

He has honored the State of his birth, and the hills where he 
first saw the light. He has honored still more the State of his 
education, his adoption, his professional labors. He has hon- 
ored this society, and his life is a part of its treasures. He has 
honored the Jersey bar, which has followed his career with 
justifiable pride. He has honored his city and his church. 

A long life without a cloud— a death without a murmur or a 
fear. His loss is no occasion for grief. It is simply one for 
solemn triumphant resignation. 
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LAW AND MORALITY. 


In the earlier stages of social development we find law and 
morality indistinguishably blended. Advancing civilization 
gradually specializes them, and assigns distinct social functions 
to each, but the exact line of division remains still undefined. 
Their close kinship and mutual dependence occasion recurring 
conflicts of jurisdiction. Both deal with the acts and social con- 
duct of men, and the unfolding consciousness of a people con- 
cerning right and wrong is their common source of information. 

Professor Amos says: !— 

** The sphere of action of the community with respect to the 
former, or the acts of men, is that of law. The sphere of action 
with respect to the latter, that is the thoughts and feelings, 
though not exclusive of acts, is morality.’’ 

Whatever may be the merit of this definition, being mani- 
festly incomplete, it fails to support his further allegation :— 

** This science (of law) is distinguishable from the science of 
ethics, to which it may be co-ordinated, as well as the science of 
politics, to which it is subordinated.”’ 

Judge Dillon occasionally touches the subject, and the following 
passage in one of his addresses? is relevant and instructive :— 

‘*This moral law is the eternal and indestructible sense of 
justice and of right written by God on the living tablets of the 
human heart and revealed in His holy word. It is consider- 
ations of justice and right that make up the web and woof and 
form the staple of a lawyer’s life and vocation. The lawyer’s 
work and business is, it is true, with human laws, but the 
lawyer makes a sad mistake who supposes law to be the mere 
equivalent of written enactments or judicial decisions. Theoret- 
ically and for many purposes practically, we must discriminate 
law and morality, and define their respective provinces. But 


1 Science of Law, p. 15. 


2 Am. Law Rev. Sept. 1892, p. 663. 
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these provinces always adjoin each other, and ethical consider- 
ations can no more be excluded from the domain of law in its 
every part than one can exclude the vital air from his room and 
live.”’ 

Again :— 

‘¢ These constitutions, statutes, judicial decisions and treatises 
are numbered by thousands. They are almost unknown to the 
mass of men; they are at least imperfectly known to lawyers; 
and yet it is true that any man who in good faith obeys the 
dictates of a pure and honest heart, whose civil conduct towards 
his fellow-men is guided by the sense of justice and right which 
is graven on his heart by the Supreme lawgiver, will find such a 
course of conduct, except in the rarest instances, to be in per- 
fect conformity with the requirements of the laws of his 
country. This is the convincing, the conclusive proof of the 
essential ethical nature of our laws.” 

These intimations, and kindred expressions abounding in our 
current literature, emphasize the inseparable connection, if not 
identity, of law and morality. Assuming this point undisputed, 
the essential characteristics of ‘‘ their respective provinces ’”’ 
may be prominently considered. Some familiar facts, and the - 
thoughts they suggest, exhibit the subject in clear light. 

A owes B a debt, which it is his legal as well as moral duty 
to pay. His failure to do so until the law of limitation bars it, 
changes the debt, from a legal and moral, to a mere moral 
obligation. It is here to be noted that, intrinsically, the relation 
of the parties is unchanged, B has only lost his legal remedy. 
Moral forces continue in operation and prove usually more 
potent than law. Deference to public opinion, his desire to re- 
tain B’s confidence and esteem, or his self-respect and love of 
justice, may induce A voluntarily to perform an obligation the 
law declines to enforce. What distinguishes law and morality 
in this instance? 

Professor Amos gives some significant examples : 1 — 

‘* A man may be a bad husband, a bad father, a bad guardian, 
without coming into conflict with the rules of a single law. He 
may be an extortionate landlord, a wasteful tenant, a hard dealer, 


1 Sc. of Law. p. 30. 
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an unreliable tradesman, and yet the legal machinery of the 
country may be quite powerless to stimulate or chastise him. 
He may be, furthermore, a self-seeking politician, an unscrupu- 
lous demagogue, or an indolent aristocrat, and yet satisfy to the 
utmost the claims of the law upon him. Nevertheless, it is just 
in the conduct of these several relationships that the bulk of 
human life consists, and national prosperity and honor depend.”’ 

He adds :— 

** Quid leges sine moribus? is the complaint of the old Roman 
poet, and the question may be asked with equal applicability in 
every age.” 

A slight amplification of the foregoing examples proves their 
value to our investigation :— 

A brutal husband may beat his wife, an unreliable tradesman 
cheat his customers, an unscrupulous politician may offer or 
accept bribes, and so on. Here we encounter offenses which do 
not enjoy immunity from legal penalties. It will be observed 
that all these acts are essentially the same in their nature; but, 
as they differ in degree, we designate them, some as moral and 
some as legal wrongs. 

These simple illustrations very plainly reveal the line of 
demarkation sought. Rules of right and wrong, when backed 
by the power of government compelling obedience by physical 
force, actual or implied, belong to the province of law. Such 
rules not thus supported, but depending on the intelligence and 
voluntary compliance of men, belong to the province of 
morality. All rules of right and wrong are ideal abstractions 
appertaining to social science. Different methods of enforcing 
them impress new characteristics and classify them for practical 
purposes. Further discussion of this point, if needed, would 
exceed the limits of this paper, and it is confidently believed that 
the conclusion, thus concisely stated, may challenge criticism, 
and that the severest tests applied will serve to fortify, rather 
than disprove it. But utility demands the inquiry to be pushed 
one step beyond the mere discovery of an unsettled and fluctuat- 
ing boundary line. Its rightful location must be verified and 
permanently established, that it may serve to shelter the domains 
it separates from mutual encroachments. 
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Having found the spheres of law and of government to coin- 
cide, and the employment of physical force as their essential 
characteristic, it follows that their jurisdiction is confined to 
matters rightfully subject to such physical force. But this crite- 
rion proves unavailable, unless the fallacy of a still dominant 
theory is first exposed, which ascribes sovereign authority to 
every government, whatever its organic form may be, with the 
incident prerogative of defining the scope of its own dominion. 
It views even written constitutions as mere limitations the 
sovereign imposes, voluntarily or by force of historic evolution, 
upon its own supremacy. This theory, however, clearly con- 
flicts with the typically American idea, which, marking an epoch 
in the history of political science, distinguishes the American 
from all other governments, ancient and modern. 

Mere naked power never supports a government securely. It 
always derives its enduring strength from the sanction of some 
principle generally accepted as true. Absolutism or, which is its 
equivalent, sovereignty, is traceable to the conception of govern- 
ment as a divine institution. But, that kings rule by the grace 
of God, may now be regarded an exploded superstition. What 
is commonly termed ‘the modern idea of the State,’’ which 
anchors in the fiction that the State is a Person —an ethical 
Person — succeeds the receding theocratic doctrine, and serves to 
perpetuate sovereign prerogatives of government, born of antique 
and medieval mysticism. This personal State, to which the 
inherent right of self-preservation and expansion is imputed, 
practically manifests its will and controlling power through the 
machinery of organized government, and State and government 
are, therefore, currently used as convertible terms. From this 
source European governments derive authority to exercise con- 
trolling supervision of all human interests and social activities. 
Citizens, or subjects, may enjoy rights, privileges, and liberty, 
but only as concessions of the State, in lieu of natural rights 
they are deemed to have surrendered. An artificial government- 
made civilization is the result: 


1 An exhaustive philosophic treat- and Ihering’s Zweck im Recht. Vol. I, 
ment of this system is found in Tren- pp. 234-570. 
delenburg’s Naturrecht, pp. 325-564, 


VOL. XXVIII. 33 


¥ 


514 28 AMERICAN LAW REVIEW. 


We have a school of political thinkers in America who, some 
consciously and some unconsciously, adopt this ‘* modern idea” 
as their cardinal principle, with the only difference, that they 
recognize the transfer of absolute sovereignty from monarchs 
to **the people.’’ While it has served to maintain hereditary 
aristocracy in the old world, it has created a moneyed aristocracy 
in America. This result now provokes popular indignation, 
which neither discerns nor challenges the real producing cause 
of existing wrongs. The unshaken faith in unbounded sovereign 
power, vesting in a majority of the people, disguises our 
pronounced tendency to ‘* State socialism,’’ by giving it the 
semblance of democratic government. Pending political contro- 
versies, and the vehement tumult of agitation they engender, 
are conclusive evidences. 

The typically American theory of government is incompatible 
with the so-called ‘* modern idea of the State.’’ It completely 
reverses it, for it begins with man, acknowledging his ‘* natural 
and inalienable right to life, liberty, and the pursuit of happi- 
ness.’’ Man organizes government as a human institution, 
delegating to it such powers as the protection of his native and 
inviolable rights requires. Officials do not constitute a govern- 
ing class, but they serve as organs of the law, or as agents of 
the people. Giving thus to the rightful authority of govern- 
ment an intelligible basis, this theory also supplies an infallible 
criterion for determining the limit of that authority, for men 
cannot rightfully delegate to their governmental agency, powers 
they do not possess themselves. What is this limit? 

Man is surrounded by hostile physical and human forces per- 
petually assailing him, and nature, giving him inalienable rights, 
imposes upon him the corresponding duty of defending them. 
It equips him with means of self-defense, but his rights would 
be of precarious tenure, if dependent on the varying and often 
inadequate force of the isolated individual. ‘* Might is right,”’ 
would then be a true principle. The members of civilized 
society intrust the authority and duty of protection to their gov- 
ernment, which represents the aggregate force of society legally 
organized. 

No principle is conceivable, similarly verified, which warrants 
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government to control the endeavors of man to improve. Such 
control deprives him of his native rights, which are inalienable, 
or which he cannot surrender without renouncing his manhood. 
However deeply all men are interested in the right conduct of 
their fellow-men, they cannot, individually or collectively, coerce 
such conduct, without taking from man freedom in the pursuit 
of his happiness. This right and duty to struggle is nature’s 
decree, or the divine plan for human development. By obedi- 
ence to this decree, the American idea maps out a new type of 
civilization for mankind, instead of select classes. 

Considerations of expediency, views of the common welfare, 
of the greatest good to the greatest number, and like general 
maxims, which properly guide the activity of government within 
the legitimate scope of its functions, assail human freedom, 
when invoked to extend that range. Sovereignty of government, 
whether a monarchy or democracy, is the essence of despotism. 
Our own history, however, records many political and judicial 
precedents sustaining it. Though of European nativity and 
imported to this continent, it had earnest and able advocates 
among the architects of our republic, who proved formidable 
adversaries of the champions of the American idea of freedom. 
By adopting the constitution they framed, which was a masterly 
compromise, they adjourned their unsettled controversy indefi- 
nitely for some future generation to decide. 

The State rights doctrine as originally understood, which has 
hitherto served to shelter the individual freedom of men, is now 
irrevocably defeated. It succumbs to the power of steam and 
electricity, which, as the mightiest allies of national aspirations, 
mould the American people into one homogeneous nation. 
Actual social conditions, and the exigencies of our changed situ- 
ation, now inexorably demand deliverance of the simple Amer- 
ican idea from the fetters of uncongenial European traditions. 
Pending problems of grave, importance, and fantastic schemes 
for their solution, transfer this paramount question from the 
domain of theoretical speculation to that of practical politics. 
To answer it conclusively is the duty of jurisprudence, and the 
first indispensable step in this direction requires an exact defini- 
tion of the ‘* respective provinces ’’ of law and morality. If the 


t 
J 
> 


516 28 AMERICAN LAW REVIEW. 


precise location of the dividing line is not indisputably proved 
by the foregoing argument, it may be supplemented by historical 
evidences. 

Civilized freedom, totally distinct from the unbridled licen- 
tiousness of the savage, grows with the habit of men to accord 
obedience to the dictates of right and justice. Life in the intri- 
cate organic society of our day constantly multiplies and refines 
the duties of its citizen. It subjects him to incessant control, 
either by the rules of law and its methods of external coercion, or 
by the rules of morality which postulate the capacity of self- 
government. Tracing the history of human progress, we find 
that every step of advancing civilization while widening the 
domain of morality, narrows that of law, which proves most effi- 
cient when least visibly active. In its course from Asia to 
Europe, and finally to our new western world, this progress 
culminates in the emancipation of the religious, moral, intel- 
lectual, and economic aspirations of man from legal control and 
the restoration to him of moral self-government as his native 
right. 

A conscious struggle of mankind to ascend to this pure and 
bracing atmosphere of ethical freedom began with the advent 
of Christianity. Its founder announced his kingdom not of this 
world. But by ennobling the individual man he indirectly exer- 
cised a like influence upon organic society, for ‘‘ the character 
of the social units determines the character of the social aggre- 
gate.’’ Christ enjoined his followers to render unto Cmsar 
what is due to Cesar, but, adding: and unto God what is due 
him, he reclaimed from human rulers a vast domain of freedom, 
which became the subject of long-protracted contest. The 
Roman emperor partly regained his lost dominion, first by toler- 
ating this new religious sect, and later on, by establishing their 
church, the church of his empire. All subsequent conflicts of 
Church and State prove the imperishable aspiration of mankind ~ 
to freedom. Its crowning triumph was achieved in America by 
the final and absolute divorce of Church and State. 

As the physical and spiritual natures of man are inseparably 
blended, so are his material and mental interests intricately in- 
terlaced and mutually dependent. Hence it is that freedom of 
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thought and of conscience postulates political and economic 
freedom. Our democratic institutions mark the arrival of a 
new era of progress. For the time being, however, they propa- 
gate the delusion, that sovereignty belongs to the ‘* People”’ 
collectively, and that unlimited majority rule, real or ostensible, 
is self-government. Its evil results, and the renewed struggle 
they occasion, will serve to reveal the truth: That nature locates 
sovereignty in the individual man. 

Wrestling with the multiplying problems of our day we half- 
unconsciously strive to make this truth a living reality. These 
efforts tend to organize two antagonistic schools of thought in 
jurisprudence as well as politics. In the center of our modern 
problems we encounter the vital question: What is the rightful 
limit of governmental authority? And this involves a true lo- 
cation of the line defining the ‘‘ respective provinces ’’ of law 
and morality. 


H. TEe1cHMUELLER. 
La GRANGE, TEXas. 
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INDIVIDUAL LIABILITY OF NON-RESIDENT STOCK- 
HOLDERS AND OFFICERS. 


. Jurisdiction, how obtained. 

. Same — Waiver of personal service. 

. Abolition of special appearance. 

. **Penal’’ laws not enforced elsewhere. 

. What is a “ penal” law. 

. Suits in Federal courts advisable for creditor. 
When is a Federal question involved. 

Same — Cases of contrary tendency. 

. Statute of limitations. 

. Dismissal for want of jurisdiction. 


The many recent failures of banks and other corporations 
having stockholders and officers residing in States other than the 
State under whose laws the corporation was organized, or in 
which it carried on business, seem to justify a brief statement 
of the law relating to the liability of such stockholders and 


officers. 


§ 1. Jurtsprcrion — How Ostainep. — Jurisdiction over the 
person of the stockholder must be obtained in some mode in 
order to enforce the liability. Due process of law requires that 
where a corporate creditor seeks to charge a non-resident as a 
stockholder, the latter is entitled to legal notice and trial of the 
issue whether he is a stockholder, before he can be held individ- 
ually liable for corporate debts. Personal service of process 
within the territorial jurisdiction of the court is essential, and 
notice by publication, or by personal service at the non-resident’s 
domicil, is not sufficient to support a judgment declaring him to 
be liable, unless he voluntarily appears in the suit, or otherwise 
waives his right to such personal service within the court’s ter- 
ritorial jurisdiction.! Wilson v. Seligman, whi supra, was an 
action upon a judgment of a State court of Missouri, finding 


1 Wilson v. Seligman, 144 U. S. 41. 
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that Seligman, a resident of New York, was a stockholder in a 
certain railroad corporation organized under the laws of Missouri, 
and was personally liable for corporate debts to the extent of his 
unpaid subscription for stock. Notice of the motion to charge 
Seligman individually was served upon him personally at his 
domicil in New York, and was posted in the clerk’s office of the 
State court, but he was not served within the State of Missouri, 
and did not appear at the hearing. The present action was 
removed from the State court of Missouri to the Circuit Court 
of the United States, which court gave judgment for the defend- 
ant, Seligman.!. The Supreme Court of the United States held 
that the judgment sued upon was void for, want of jurisdiction 
over the person of the non-resident defendant, and could not be 
enforced against him. The case is decided upon the authority 
of Pennoyer v. Neff,? which held that such a mode of service 
upon a non-resident defendant in a proceeding to enforce a per- 
sonal liability is contrary to due process of law and the fourteenth 
amendment to the United States constitution. 


§ 2. Same — Walver oF Persona Service.— The require- 
ment of personal service of process within the territorial juris- 
diction of the court, is, however, a personal privilege of the 
non-resident, and is, therefore, one which he may waive by his 
conduct. He may waive it in three ways: (1) by voluntary 
appearance in the action; (2) by an agreement in advance to 
accept some other form of service ; or (3) by becoming a stock- 
holder in a corporation which is organized under or does business 
in a State whose laws require every stockholder to appoint an 
agent there on whom process may be served, or designate a 
domicil at which service may be made within the State, and 
declare that upon his failure to make such appointment or desig- 
nation, the service may be made upon a certain public officer, 
and that judgment rendered against the corporation after such 
service shall bind the stockholders, whether resident or non-res- 
ident. In this third case the service is held binding upon the 
non-resident stockholder because he must be taken to have con- 


1 Wilson v. Seligman, 36 Fed. Rep. 154. 295 U.S. 714. 
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sented that such service within the State shall be sufficient and 
binding.! 

In Vallee v. Dumergue, udi supra, Alderson, B., in delivering 
the opinion of the court says on page 303: ‘It is not contrary 
to natural justice that a man who has agreed to receive a partic- 
ular mode of notification of legal proceedings should be bound 
by a judgment in which that particular mode of notification has 
been followed, even though he may not have had actual notice 
of them.’’ A French judgment so obtained, was, therefore, 
held to be valid against the stockholder. 


§ 3. oF Speciran AppeaRaNce.— The State of 
Texas has abolished special appearances by statute, and declared 
that the entry of a special appearance in an action shall consti- 
tute a waiver of all objections based upon insufficient service of 
process. This statute applies to non-residents of that State as 
well as to residents, and is not contrary to due process of law or 
any other clause of the Federal or State constitution.? 

Though it applies to all proceedings in the State courts of 
Texas, it does not apply to proceedings in the Federal courts 
sitting in that State, and the latter are not bound to follow the 
State statute and will not follow it. This is not a mere matter of 
procedure within the terms of § 914 of the revised statutes of the 
United States, but is a question of jurisdiction.® 


§ 4. ** Penat’’ Laws not Enrorcep ELsewHERE.— The most 
important question bearing upon the enforcibility of such indi- 
vidual liability in the courts of a State other than that whose 
laws impose the liability, is whether the law in question is a penal 
law. If it is a penal law, it will not be enforced in another 
State; for as said by Chief Justice Marshall: ‘‘ The courts of 
no country execute the penal laws of another.’’ ¢ 

The Federal courts have no power to execute the penal laws 


1 Per Gray, J., for the court in Wil- 73 Texas, 651; Kauffman v. Wootters, 
son v. Seligman, 144 U. S. 41, 45, clt- 188 U. 8. 285. 
ing Vallee v. Dumergue, 4 Exch. 290, 3 Mexican Central Ry. v. Pinkney, 
303; Copin v. Adamson, L. R.9 Exch. 149 U.S. 194. 
345, 855-6, and 1 Ex. D. 17. 4 The Antelope, 10 Wheat. 66, 123. 
2 York v. Texas, 137 U. S. 15; 8. ¢. 
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of the individual States; ! even if the liability has been reduced 
to judgment in the State imposing it; for as said by Mr. Justice 
Gray for the court in Wisconsin v. Pelican Ins. Co.:? ‘ The 
essential nature and real foundation of a cause of action are not 
changed by recovering judgment upon it; and the technical 
rules, which regard the original claim as merged in the judgment, 
and the judgment as implying a promise by the defendant to 
pay it, do not preclude a court, to which a judgment is presented 
for affirmative action (while it cannot go behind the judgment 
for the purpose of examining into the validity of the claim), 
from ascertaining whether the claim is really one of such a nature 
that the court is authorized to enforce it.’’ The three early cases 
of Spencer v. Brockway,’ Healy v. Root,‘ and Indiana v. Helmer,® 
in which the contrary was decided, are disapproved by the United 
States Supreme Court at page 293 of the Wisconsin case. 

Nor can the State courts execute the penal laws of the United 
States.° 


§ 5. Waar 1s a ** PenaL’”’ Law.— There is considerable con- 
flict of opinion upon the question of what is a penal law in the 
international sense, so as to prevent its recognition or enforce- 
ment in a sister State. Some of the State courts have taken a 
strict view of the subject against the extra-territorial effect of 
such laws. The Supreme Court of the United States, however, 
has taken a liberal view, in favor of their extra-territorial effect. 
These two opposing views are well illustrated by the Maryland 
case of Attrill v. Huntington,’ and the reversal of the same case 
by the Federal Supreme Court in Huntington v. Attrill.6 The 
suit in Maryland was to enforce the individual liability of an 
officer on a judgment recovered in New York under a New York 


1 Gwin v. Breedlove, 2 How. 29, ® Ward v. Jenkins, 10 Met. (Mass.) 
36-87; Gwin »v. Barton, 6 How. 7; 583, 587; State v. Pike, 15 N. H. 83; 
Huntington v. Attrill, 146 U. 8.657, Ely v. Peck, 7 Conn. 239; Delafield v. 
678; Wisconsin v. Pelican Ins. Co., Illinois, 2 Hill (N. Y.), 159, 169; 
127 U. S. 265. . Scoville v. Canfield, 14 Johns. (N. Y.) 

2 127 U.S. 265 at 292-293. 335; U. S. v. Lathrop, 17 Johns. (N. 

3 1 Ohio, 259. Y.) 4. 

411 Pick. 389. ™ 70 Md. 191. 

5 21 Iowa 370. 8 146 U. S. 657. 
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statute in these terms: ‘‘ If any certificate or report made, or 
public notice given by the officers of any such corporation shall 
be false in any material representation, all the officers who shall 
have signed the same shall be jointly and severally liable for all 
the debts of the corporation contracted while they are officers 
thereof.’”’ A majority of the State court held that this New 
York statute was penal in its nature and could not be enforced 
in Maryland. Stone and McSherry, JJ., dissented. 

On writ of error from the United States Supreme Court the 
Maryland judgment was reversed, on the grounds (1) that the 
New York statute was not penal in the international sense; and 
(2) that the Maryland court had not given ‘full faith and 
credit ’’ to the New York judgment. In the course of a learned 
opinion delivered by Mr. Justice Gray, he says :— 

** The question whether a statute of one State, which in some 
aspects may be culled penal, is a penal law in the international 
sense, so that it cannot be enforced in the courts of another 
State, depends upon the question whether its purpose is to 
punish an offense against the public justice of the State, or to 
afford a private remedy to a person injured by the wrongful 
the statute imposes a burdensome liability on 
the officers for their wrongful act, it may well be considered 
penal, in the sense that it should be strictly construed. But as 
it gives a civil remedy, at the private suit of the creditor only, 
and measured by the amount of his debt it is as to him clearly 
remedial. To maintain such a suit is not to administer a pun- 
ishment imposed upon an offender against the State, but simply to 
enforce a private right secured under its laws to an individual. 
We can see no just ground, on principle, for holding such a 
statute to be a penal law, in the sense that it cannot be enforced 
in a foreign State or country.’’ ? 

For other illustrations as to what is or is not a penal law in 
the international sense, see Flash v. Conn.,’ Halsey v. McLean,‘ 
Gale v. Eastman,’ Pickering v. Fisk,® Paine v. Stewart,’ New 


1 Page 673. 5 7 Met. (Mass.) 14. 
2 Pp. 676-677. 6 6 Vt. 102. 

3 109 U. S. 371. 7 33 Conn. 516. 

412 Allen (Mass.), 438. 
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Haven Horse Nail Co. v. Linden Spring Co.,)} Ex parte Van 
Riper,? First Nat. Bk. v. Price,’ Derrickson v. Smith,‘ Ault- 
man’s Appeal,’ Jones v. Sisson.® 

As to when a right of action for personal injuries given by 
statute of one State may be enforced in the courts of another 
State or in the Federal courts, see Dennick v. Railroad Co,’ 
Higgins v. Central Ry.,® Richardson v. New York Central Ry.,° 
Woodward v. Michigan So. Ry.,” 7 v. Chicago &c. 


§ 6. Surr mv Feperat Courts ADVISABLE FOR CREDITOR.— 
The question as to whether the law of another State is penal in 
the international sense is a question of general jurisprudence, 
and therefore the Federal courts are not bound to follow the 
local decisions of the State courts.” This circumstance taken 
in connection with the fact that the Supreme Court of the 
United States has adopted a rule more favorable to the extra- 
territorial effect of such statutes than most of the State courts,” 
renders it generally advisable for the corporate creditor to sue in 
the Federal courts, when they have jurisdiction, instead of in 
the State courts. 

The Federal courts take judicial notice of the public laws of 
all the States,— of other States as well as of the one in which the 
court sits ;* whereas the States courts generally regard the laws 
of other States as questions of fact, which must be both alleged 
and proved.” For this reason also the Federal courts are gen- 
erally a better tribunal for the corporate creditor than are the 


1142 Mass. 349. 18 See § 5, ante. 

220 Wend. 614. 44 Fourth Nat. Bank v. Franklyn, 
3 83 Md. 487. 120 U. S. 747, 751; Hanley v. Don- 
427N. J. L. 166. oghue, 116 U. S.1; Lamar v. Micon, 
5 98 Pa. St. 505. 114U. S. 218. 

® 6 Gray, 288. % Seymour v. Sturgess, 26 N. Y. 
7103 U. S.11. 134; Salt Lake Nat. Bank v. Hendrick- 
§ 155 Mass. 176. son, 40 N. J. L. 52; Rice v. Merrimack 
° 98 Mass. 85. . Co., 56 N. H. 114; Post v. Toledo, &c. 
10 Ohio St. 121. Ry., 144 Mass. 341, 342; Wright v. 
" 18 Kansas, 46. Andrews, 130 Mass. 149; Reno on Non- 


® Texas &c. Ry. v. Cox, 145U. S. Residents, § 195. 
593, 605; Huntington v. Attrill, 146 U. 
S. 657, 688. 
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State courts, as he is saved the trouble of setting out the law in 
his pleadings. 

The liability of a stockholder in a corporation must be deter- 
mined by the law of the State creating the corporation, even 
when the suit is brought in another State or jurisdiction. 

If the State creating the corporation imposes no liability upon 
stockholders, they cannot be held liable in other States, for 
debts of the corporation.’ 

All persons becoming stockholders in a corporation are con- 
clusively presumed to have contracted with reference to the laws 
of the domicil of the corporation, and to have assumed the lia- 
bilities prescribed thereby.* 


§ 7. WHEN Is A FepERAL Question InvoLvED? — If the cred- 
itor has obtained a judgment in the State creating the liability, 
the courts of other States are bound by the ‘full faith and 
credit ’’ clause of the national constitution to. give it the same 
force and effect which it has at home, provided it be rendered 
with jurisdiction, and be not founded on a penalty. In such 
case, the Supreme Court of the United States has jurisdiction 
to review the State judgment, and to decide for itself whether 
the first State judgment was rendered with jurisdiction, and 
whether it was founded on a penalty, provided, of course that 
the second State court decides against the enforcibility of the 
first judgment, on one of these grounds.‘ 

Glenn v. Garth,’ was an action brought in a State court of 
New York to recover the amount of two assessments made by the 
courts of Virginia upon the stockholders of a Virginia corpora- 
tion. The defendants pleaded that they had never been stock- 
holders in the company, and were therefore not liable to the 


1 New Haven &c. Co. v. Linden 3 Glenn v. Clabaugh, 65 Md. 65; 
Spring Co., 142 Mass. 349,353; Jones McKim v. Glenn, 66 Md. 479; Canada 
v. Sisson, 6 Gray, 288; Penobscot Ry. So. Ry. v. Gebhard, 109 U. S. 527. 
v. Bartlett, 12 Gray, 244; Seymour v. 4 Huntington v. Attrill, 146 U. 8. 
Sturgess, 26 N. Y. 134; Hodgson », 657; Missouri v. Andriana, 188 U. S. 
Cheever, 8 Mo. App. 318; Payson v. 496. 
Withers, 5 Biss. 269. 5 147 U. S. 360. 

2 Merrick v. Van Santvoord, 34 N. 
Y. 208. 
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assessment. The proof was that the defendants, acting as stock- 
brokers for one Ficklin, had ordered another broker to buy 
certain shares in this corporation, and that he had bought them 
and made out the certificate in the defendants’ names, without 
their authority and contrary to custom. As soon as the defend- 
ants observed the form of the certificate they repudiated the 
transfer and endeavored to effect aretransfer. The defendants’ 
names, however, were entered upon the books of the corporation 
as the owners of the shares, and the plaintiffs sought to charge 
them as such under a Virginia statute which provided that «A 
person in whose name shares of stock stand on the books of the 
company shall be deemed the owner thereof as regards the com- 
pany.’’ The New York Court of Appeals held that the defend- 
ants never became stockholders, and that the true meaning of 
the Virginia statute was not to make the entry on the books 
conclusive against the alleged stockholder, but merely conclusive 
against the company itself. The plaintiffs contended that by 
law and usage in Virginia this Virginia statute rendered the 
defendants liable as stockholders, but they failed to prove this 
as a matter of fact. The ground of Federal jurisdiction relied 
upon was that by this construction of the Virginia statute, the 
New York court had failed to give ‘full faith and credit ’’ to 
the ‘‘ public acts ’’ of Virginia. But the United States Supreme 
Court held that, even if the New York court had erroneously 
construed the Virginia statute, of which fact there was no proof 
in the record, this would not give the Federal court jurisdiction, 
and therefore dismissed the writ of error. It seems, however, 
that if the New York Court had denied the validity of the 
Virginia statute, the Federal court would have had jurisdiction.’ 

Whether the United States Supreme Court would have juris- 
diction if, in a suit on the original liability of another State, 
the State court should hold that the statute was a penal one in 
the international sense, and refuse to enforce it on that ground, 
seems to be somewhat doubtful. In Huntington v. Attrill,* Mr. 
Justice Gray says: ‘‘ If a suit on the original liability under the 


1183 N. Y. 18. 3 146 U. S. 657 at 683. 
2 Ibid., p. 369; Grand Gulf Ry. ». 
Marshall, 12 How. 165, 167, 168. 
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statute of one State is brought in a court of another State, the 
constitution and laws of the United States have not authorized 
its decision upon such a question to be reviewed by this court.” 
The two cases of New York Ins. Co. v. Hendren,' and Roth wv. 
Ehman,’ are cited in support of this proposition; but they 
do not seem to be in point. Neither case is based upon 
any distinction between a statutory liability evidenced by 
a judgment, and one not evidenced by a judgment. If 
the United States Supreme Court has jurisdiction when the 
State court refuses to enforce a judgment of a sister State for 
the reason that the judgment is founded on a penal statute of 
the other State, why has it not jurisdiction when the State court 
refuses to enforce the liability for the reason that it is a penalty? 
If it has jurisdiction to decide whether the statute is penal in the 
international sense in the former case, it seems to follow that it 
also has jurisdiction to decide whether the statute is penal in 
that sense in the latter case. The only difference is that in one 
case there is a prior judgment, and in the other case there is no 
prior judgment. 


§ 8. Samz — Cases or Contrary TENDENCY.— Chicago & 
Alton Ry. v. Wiggins Ferry Co.,? was an action for breach 
of contract, brought in a State court of Missouri. The 
railraod company was organized under the laws of Illinois, and, 
after judgment against that company in the highest State court, 
it carried the case to the United States Supreme Court. In 
that court it was contended for the first time that by law and 
usage in Illinois the operative effect of its charter in that State 
was to make such a contract as that sued on ultra vires, and 
that the Missouri court had failed to give full faith and credit 
to the Illinois statute creating the corporation, by deciding that 
it was liable for breach of the contract. ‘This point was not 
raised in the State court, nor was the law of Illinois proved as a | 
fact, and therefore the Federal court held that it had no juris- 
diction. But if the point had been properly raised in the State 
court, and if it had been proved as a fact that by law and usage 
in Illinois such a contract was ultra vires, it would seem to fol- 


192 U.S. 286. 2 107 U.S. 319. 3119 U. S. 615. 
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low, from the following dictum by Mr. Chief Justice Waite, 
that the United States Supreme Court would have had jurisdic- 
tion to review the judgment of the Missouri court :— 

‘¢ Without doubt the constitutional requirement, Art. IV, § 1, 
that ‘ full faith and credit shall be given in each State to the 
public acts, records and judicial proceedings of every other 
State,’ implies that the public acts of every State shall be given 
the same effect by the courts of another State that they have 
by law and usage at home. This is clearly the logical result of 
the principles announced as early as 1813 in Mills v. Duryee, 7 
Cranch, 481, and steadily adhered to ever since.’’ p. 622. 

If the legislature has jurisdiction of the subject-matter, the 
public statutes of one State which have operated upon the sub- 
ject-matter of suit seem entitled to the same force and effect in 
other States as at home. If the statute of limitations of one 
State has operated upon land or chattels and transferred the 
title to the adverse possessor, this title should be recognized 
and enforced in other States, although the title is not evidenced 
by a judgment of the former State.! Of course, if a State 
legislature assumes to act without jurisdiction, the statute is not 
entitled to any force or effect in other States under this clause 
any more than is a judgment rendered without jurisdiction. 
Thus, if a State attempts to exempt its public debt due to non- 
residents from taxation by the State of their residence, its 
statute is entitled to no faith and credit or force and effect in 
such other State.2 The same is true of a statute which-attempts 
to license the sale of land in another State, because the first 
State has no jurisdiction over such land.® 


§ 9. Srarute or Lmnrtations. —If, in a suit to enforce the 
liability of a stockholder in a foreign corporation, he pleads the 
statute of limitation of the State of process, the time when such 
statute begins to run in his favor is governed by the law of the 


1 Shelby v. Guy, 11 Wheat. 361; 2 Bonaparte v. Tax Court, 104 U. 
Bicknell v. Comstock, 113 U.S. 149; 592. 
Newcombe v. Leavitt, 22 Ala. 631; ’ Bissell v. Briggs, 9 Mass. 462, 
Fears v. Sykes, 35 Miss. 633; Reno on 467-468. 
Non-Residents, § 305. 
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State which created the corporation and not by the law of the 
State in which the suit is brought. In Glenn v. Liggett, the 
defendant was a stockholder in a Virginia corporation and had 
paid in twenty per cent of his subscription, when in 1866 the 
corporation became insolvent and stopped business. No call 
was made for his unpaid subscription until December, 1880, and 
in July, 1886, it being still unpaid, this action was brought to 
recover it in a Federal court sitting in Missouri. According to 
the law of Missouri, the statute began to run in favor of the 
stockholder in 1866 when the corporation became insolvent 
and stopped business without a call for the unpaid subscription ; 
but according to the law of Virginia the statute did not begin to 
run in his favor until a call for the unpaid subscription was made 
in December, 1880. If the action were governed by the law of 
Missouri upon the point, the case was barred, and the court 
below so decided it.2- The United States Supreme Court, how- 
ever, reversed the judgment of the lower court, on the ground 
that this question was governed by the law of Virginia, because 
the corporation was organized under the laws of that State and 
the defendant’s contract to take stock was made in reference to 
her laws. 

In several other cases it has been decided that the statute of 
limitation does not begin to run in favor of the stockholder 
until a call is made, not for the reason, however, that the ques- 
tion was governed by the law of the State creating the corpora- 
tion, but on the ground that the cause of action did not accrue 
until the call.* 

If the company refuses or neglects to make a call for the un 
paid subscription, a court of equity may order the call upon a 
bill by a trustee, assignee or other proper party. In such case 
the statute of limitations does not begin to run in favor of the 
stockholder until the order has been made by the court. 

The stockholder cannot avail himself of the fact that the com- 


1 135 U. S. 533. 8 Glenn v. Semple, 80 Ala. 159; 
2 Glenn v. Priest, 28 Fed. Rep. 907; Glenn v. Williams, 60 Md. 93; Glenn 
Glenn v. Dorshaimer, 23 Fed. Rep. v. Howard, 8 S. E. Rep. (Ga.) 636. See 
695; s.c. 24 Fed. Rep. 536. also Glenn v. Marbury, 145 U. S. 499. 
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pany has made no call for the unpaid subscription in order to 
show that the ¢reditor’s action is barred, because this is the 
fault of his own agents. It does not lie in his mouth to say that 
the claim is barred because the company did not discharge its 
duty earlier." 

A common provision in statutes creating a personal liability 
of stockholders is that an action must be brought against the 
corporation within a year or some other definite time after the 
cause of action accrues. This provision is ‘not of the character of 
an ordinary statute of limitations, but is a condition attached to 
the liability, and travels with it wherever suit may be brought. 
It is therefore operative in other States or jurisdictions as well 
as in the State creating the corporation, and may be there pleaded 
to defeat the action or suit.? But if the corporation be adjudi- 
eated a bankrupt within the time prescribed by the statute, the 
creditor is excused from compliance with a statute which requires 
a judgment to be recovered in such action, and an execution 
against the corporation to be returned unsatisfied. For the 
object of the statute is to compel the creditor to exhaust the 
assets of the company before seeking to enforce the liability of 
the stockholder, and a literal performance of the condition 
would be vain and fruitless.® 

In Paine v. Stewart,‘ the statute of Minnesota, under whose 
laws the bank was organized, provided that while corporate prop- 
erty could be found, the private property of stockholders could not 
be levied upon for the payment of corporate debts. Proof that 
the bank was insolvent, and that all its property had gone into 
the hands of a receiver, was held sufficient proof that no cor- 
porate property could be found, and excused an effort to collect 
by suit against the bank. In the same case, the Minnesota 
statute declared that ‘* such individual liability shall continue for 
one year after any transfer or sale of stock by any stockholder.”’ 


1 Hawkins v. Glenn, 131 U.S. 319, Harrisburg, 119 U. S. 199, 214; Boyd 

333; Scoville v. Thayer, 105 U. S. 143, v. Clark, 8 Fed. Rep. 849; Munos ». 

155; Van Hook v. Whitlock, 3 Paige Southern Pac. Co., 51 Fed. Rep. 188. 

(N. Y.), 409; Quigg v. Kittredge, 18 N. 3 Flash v. Conn. 109 U. S. 371, 380; 

H. 1387. Skillington v. Howland, 53 N. Y. 371. 
2 Halsey v. McLean, 12 Allen 4 33 Conn. 516. 

(Mass.), 4388, 443. See also, The 
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The suit was not brought within one year after the defendant 
had transferred his stock; but it appeared that within the year 
the plaintiff demanded payment of the defendant, who requested 
delay and promised not to transfer his stock. The court held 
that the conduct of the defendant in transferring his stock after 
such promise prevented the action from being barred. : 


§ 10. DismissaL For Want OF JURISDICTION.— When the court 
is of the opinion that the foreign statute is not entitled to extra- 
territorial effect, the proper course is for it to dismiss the action 
for want of jurisdiction, which is no bar to another action in the 
proper State.! 


ConraD RENO. 
67 EQUITABLE BUILDING, Boston. 
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Since 1607 there have been published in England at least 
twenty-nine, and in the United States at least thirteen, law dic- 
tionaries; twenty-one since 1839. That designation includes 
law lexicons, law glossaries, law vocabularies, and the more 
recent title, dictionary of law. Several of the productions have 
been described as *‘legal,’’ judicial,’’ and juridical,’ and 
one was said to contain only ‘‘ adjudged ’’ words and phrases. 
The precise difference in the ideas intended to be conveyed by 
these titles has not been made clear. Nearly all the books treat 
of substantially the same matters: single words, phrases, max- 
ims, statements of principles and rules ; all really or supposedly 
of a legal character. 

The best of these dictionaries, in each generation, have indi- 
cated the advances made in juristic science. They, perhaps 
more fully than any other publication, have recorded the evolu- 
tion of legal notions: for they not only concern themselves with 
legal terminology, but they note applications of legal principles; 
they register definitions, and exhibit enunciations; they state 
‘rules of action,’’ as well as collate ‘signs of ideas.’’ Thus, 
those which have been recognized as the completest works have 
combined the twofold function of the word-book and the book 
of institutes; in this regard corresponding to the lines upon 
which the vernacular dictionaries have been advancing. 

Between the older and a few of the later dictionaries the dif- 
ferences, which are noticeable upon a cursory examination, as 
was to be expected, correspond with the legal notions dominant 
in their respective periods. The most comprehensive of the 
modern works exhibit society as having made long strides for- 
ward in the recognition and administration of justice, and as 
having not only outgrown old notions, but as having neither 
scholastic nor practical use for the dialectic or local terms in 
which transitory notions of early ages were expressed. As 
requirements of positive law and of the practice by which 
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that law was made effective, under changing sentiment relaxed, 
were tolerated, and finally were supplanted ; so, inevitably, legal 
phraseology lost its hold and passed into obsolescence, then into 
complete desuetude, in conformity with the universal rule, 
cessante ratione, cessat ipsa res. This is merely stating the 
familiar truth as to all verbal expression: words come into 
being, do service, and pass away, as really as bodies. For his- 
toric or literary purposes a few archaisms are retained and, on 
rare occasions, made to perform some auxiliary service (gener- 
ally with explanation of origin and meaning); but the masses 
are forgotten. 

The language of each age is coextensive with its ideas. There 
is now small reason for impressing foreign words or exhuming 
dead phrases. The Latin maxims have largely disappeared from 
arguments and opinions. In their original phraseology they con- 
vey no idea that cannot be well expressed in modern English. 

Obviously, justification for the production of new dictionaries 
for successive generations rests upon the demand that not only 
shall the latest distinctions and applications of old terms be 
exhibited, but that as old rules and old principles receive fresh 
delimitation, enunciation and illustration, they likewise shall be 
presented and preserved in our manuals. 

During the slow evolution of feuds, many appropriate (but to 
us strange ) phrases, made up of Norman, Norman-French, Anglo- 
Norman, and very bad Latin, one or more, were in vogue. As 
peculiar usages gave place to later observances, the nomenclature 
by which the effete ideas were expressed also, naturally, dropped 
out of speech, and then out-of memory. Their long repose 
has been disturbed by the Gabriel call of the indefatigable 
dictionary maker, who must needs swell his ranks though he 
marshal the quick and the dead — 


“Tuba mirum spargens sonum 
Per sepulchra regionem, 
Coget omnes ante thronem.”’ 


The antiquated expressions in question (words, phrases, sen- 
tences ), for one to ten and more centuries have been dead beyond 
resuscitation — as defunct as the field and stable ignoramuses 
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for whose convenience they would seem originally to have been 
given a restricted currency. Notwithstanding the efforts of 
ambitious book-makers, they cannot be galvanized into life and 
service. Like other decomposed organisms, living man has no 
concern with them. They hold no relation to the law he 
studies and practices. Having no use for such information 
as delights only the antiquarian, the pedant and the bookworm 
(for whom law books are not made), he perceives no reason for 
ascertaining the ancient meanings, perchance the shades of 
meaning, of the short-lived, long-obsolete expressions under 
consideration. He does not meetthem. He has not heard them 
used. He does not admit lack of preparation or narrowness of 
range in subsequent reading when he declares that he never 
consulted a law book (aside from certain dictionaries) in which 
these so-called legal terms are found. He seeks only such 
information as will make him intelligent in practice. Knowl- 
edge of the aforesaid ancient usages, and of the correspond- 
ing expressions, would not help him know actual law. On 
the contrary, any knowledge, beyond the most general im- 
pressions, of the long-discarded observances would constitute 
impedimenta. Possession of tomes of this information would 
not distinguish him as a “ scholar’’ nor aid him’to understand 
any decision he has read or will read. The men who write 
opinions and modern text-books do not find it necessary, for 
purposes of logic or illustration, to fetch either ideas or phrases 
(local and transient in their own day), from the long-abandoned 
provinces of Saxony and Normandy. Two hundred and forty 
years ago, Spelman characterized such (then old) law language, 
to translate which some lexicographers seem to feel themselves 
specially called, as ‘* linguam peregrinam, dialectum barbarum.”’ 
It is believed that, in all the enacted and adjudicated law of 
the States, certainly of the States west of the Alleghenies, 
there can scarcely be found a single reference to the dead things 
here in mind. Yet the pretense, in some quarters, still is, that 
an immense mass of these odds and ends of expressions, originat- 
ing, as intimated, back six hundred years and more, should be 
minutely explained in one’s ‘‘law’’ dictionary, because he may 
‘encounter ’’ them in his reading or at law lectures. 
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It will be shown that, in some cases, the publisher’s mandate 
for compilation of titles would seem to have been, ‘non multum, 
sed multa; reject nothing; any word can be utilized by simply 
dubbing it ‘legal; ’ the profession is tolerant; instructors won’t 
criticise; students don’t know; a pretentious book will sell.” 
To all which commercial reasoning we exclaim, ‘* NONSENSE! ”’ 
defined in a recent ‘law ’’ dictionary as ** Unintelligible matter 
in a written agreement or will,’’ and ‘* UNINTELLIGIBLE,”’ as 
** That which cannot be understood.”’ 

To speculate as to what became of the lumber which in the 
last century was removed from old timber tracts, or of the 
rock from old quarries, were no more futile than to attempt to 
collect and to translate or to define the countless phrases which 
in past ages have been employed in speaking of matters remotely, 
or even directly, connected with law. It were scarcely profitable 
for the youth of to-day to seek out and view the distant slopes 
where germinated the acorns, or where, later, the axe-man laid 
low the primeval forest; or to seek to explore the exhausted 
quarries, whence were taken the material in structures that 
once sheltered man or beast. Interesting as are dendrology and 
mineralogy, an architect would scarcely be expected to devote 
special study to those branches in order to qualify himself to 
plan a cathedral or a warehouse. 


To consider more directly the material with which some dic- 
tionaries may truthfully be said to be padded; out of which, 
from an early day, such books have been largely constructed : 
a moderate statement of what-will be disclosed by an attentive 
perusal of their heterogeneous contents would sound extravagant. 
A somewhat extended study of the subject, involving a comparison 
of entries, a verification of references, and a tracing of quota- 
tions to their accredited and their real origin, permits the writer 
to declare that the case cannot easily be overstated. The proofs 
are at hand. The gravamen of the criticism is, that ‘* law dic- 
tionary,’’ assumed as the title of most of these books, is mis- 
leading. Judged as they should be by the nature of the greater 
number of their entries, it were more appropriate to call them 
by another name. They so largely treat of subjects which do 
not specially pertain to ‘‘ law,’’ which have no more connection 
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with ‘‘law’’ than with history, geography, travel, theology, 
science, or economics, that it is, in truth, undue modesty to label 
them mere law books.. 

The theory of certain compilers seems to have been that, be- 
cause legal science touches every conceivable subject; every 
industry, every vocation and every avocation, whether concern- 
ing sovereign, priest, soldier, sailor, or tiller, is to be brought 
over bodily into the domain of jurisprudence; and its specific 
terms deposited in the lumber yard in which the industrious dic- 
tionary contractor and builder finds his materials. This state- 
ment of a fact in legal lexicography cannot be gainsaid. The 
trial is by ‘* inspection.”’ 

It is but justice to the old compilers to add that vernacular 
dictionaries not being common formerly, much general informa- 
tion was inserted in the law dictionaries. In this way the latter 
became cyclopedias of information on nearly all subjects. To 
the unobserving, then as now, any term or topic could be made 
seem germane to the scope of the book as a law compilation 
merely by prefacing a definition, translation or explanation, with 
the formula, civil law,’’ old Scotch law,’’ ‘In 
medical jurisprudence,’’ In ecclesiastical jurisprudence,’’ 
ancient European jurisprudence,’ In Hindu jurispru- 
dence,’”’ old records,’’ In old charters,’’ old prac- 
tice.”’ Each entry being pre-adjudged by some such announce- 
ment, neither student nor country gentleman ’’ was expected 
to question the relevancy or irrevelancy, to a ‘* law ’’ dictionary, 
of particular expressions, but was supposed to accept the declar- 
ation, as had the student’s preceptor, that the terms entered 
were appropriate, because, forsooth, they were found ‘in the 
book:’’ the man who got it up put them there; presumedly he 
knew what he was about —and he did. In another paper we 
shall see examples of this easy way of converting any non-legal 
into a seemingly legal term, and, by the infallible authority of 
the pictionary, precluding challenge as to its appropriateness. 

There was a time when it was considered ‘* handy ”’ to find in 
one volume, albeit it had been christened a ‘law dictionary,”’ 
the epitomized contents of a variety of other books, as, for 
example: a Latin, an Anglo-Saxon, or a Norman-French gram- 
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mar; a glossary to foreign and native dialects; 4 ready interpre- 
ter; a chronicle of the middle ages; a guide to heraldry; an 
index to genealogies; a book of days, a manual of church cere- 
monies, a clerical directory, a saints’ calendar; an almanac of 
the seasons; a mariner’s log-book; a farmer’s remembrancer ; an 
accountant’s assistant; a busy man’s vade mecum ; a road indica- 
tor; a travelér’s itinerary ; the rudiments of architecture, ship- 
building, navigation, engineering, surveying; along with a good 
deal about geography, geology, botany, meteorology, quadrupeds, 
birds, fishes, raiment, food, drink, houses, feasts, games, money, 
measures, weights, minerals, projectiles, fortifications, warfare, 
etc., etc. 

For whom these epitomes of ‘‘ universal knowledge ’’ were 
compiled, can best be answered negatively. It is scarcely con- 
ceivable that the English barrister demanded a publication with 
range so indifferent to legal limits as to compass earth, ocean, 
air and sky, sinners, saints, purgatory and heaven. It is not 
credible that the average lawyer or the law student of those days, 
presumably a graduate of a university, sought for such varied 
information in his law lexicon. It is easier to believe that this 
extraneous matter was tolerated merely, as in certain ‘law”’ 
productions it is tolerated at this day. It was strictly a case of 
cum onere, or damnosa haereditas. If a man wanted a law dic- 
tionary, he was obliged to take with it the encyclopedia. 
Somewhat as to-day a laboring man who enters a metropolitan 
Ready-made-Clothing-and-Gents’-Furnishing-Goods Empori- 
um’’ to buy a coat, is not expected to object to receiving, along 
with the garment, and without éxtra charge, a watch ora turkey, 
** thrown 

Most of the earlier dictionaries, as far as they present material 
derived from daw books or supported by law, were mere lexicons 
or glossaries. Their chief function was to set out and very lib- 
erally to translate the many Saxon, Latin and Norman phrases 
which, in the period of transition to English as the official lan- 
guage, composed a large portion of the text of antecedent and 
cotemporaneous writers, many of them obsolete at the date of 
compilation. Useless as such matter was to those and to suc- 
ceeding generations, notably to men born since 1750, it was 
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nevertheless embodied word for word in later dictionaries. In 
1893, it was thought to be proof of scholarly research to collect 
and reprint ‘‘ all’ (?) these same long-discarded localisms and 
individualisms. That the expressions here excepted to were 
never recognized as legal terms will appear at a glance. The 
majority of the men who originally incorporated (copied) them 
into their ‘* dictionaries,’’ ** lexicons,’’ and ‘* glossaries,’’ did not 
describe them as legal expressions. Just why any compiler 
reproduced them is not apparent, unless for the un-‘* scholarly ”’ 
reason that some former man had, and he was not to be outdone 
as a collector. No copyright protecting the matter in the old 
books, time and again have they given up their substance to the 
purveyor for antiquarians. So that to-day we see worthy gentle- 
men claiming the distinction of having collected more such dead 
things than any other compiler; forgetting that, practically, 
there is no limit to the heaps of disintegrating leaves any one may 
gather in out-of-the-way places; and that, in view of the com- 
parative uselessness of any such windrow, whether it be to one’s 
credit that he has raked over a larger surface than some sup- 
posed rival, may well be doubted. 

Following are names, with a brief account of the scope of 
their books, of men who borrowed largely one from another, and 
who, in turn, have been levied upon most persistently by Amer- 
ican lexical writers : — 


In 1829, one James Whishaw published, at London, in one volume, ‘‘ A New 
Law Dictionary containing a concise exposition of the mere terms of art and 
such obsolete words as occur in old legal, historical, and antiquarian writers.”’ 

In 1803, Thomas Potts issued in one volume, at London, ‘“‘ A Compendious 
Law Dictionary, containing both an explanation of the terms and the law itself; 
intended for the use of the country gentleman, the merchant, and [incidentally] 
the professional man.”’ 

In 1785, Richard Burn, LL.D., died, leaving for his son John to publish in 
two volumes, at London, ‘“‘ A New Law Dictionary intended for general use as 
well as for gentlemen of the profession” (sic). 

In 1779, Robert Kelham published, at London, “ A Dictionary of the Norman 
or old French Language,’’ not distinctively a law book. 

In 1764, Timothy Cunningham published, at London, in two volumes, ‘“‘ A New 
and Complete Law Dictionary,” or a general abridgment treating, by prefer- 
ence, “ obsolete words, in charters, etc.” 

In 1749, Giles Jacob gave to the waiting world a ‘‘ Law Grammar; ”’ and in 
1729, in two quarto volumes, “‘ A New Law Dictionary: containing the inter- 
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pretation and definitions of words and terms used in the law, as also the law 
and practice under the proper heads and titles; together with such learning as 
explains the history and antiquity of the law, our manners, customs, and origi- 
nal government.”’ 

The eleventh edition of this work, which appeared in 1797, was edited by Sir 
Thomas E. Tomlins as ‘‘ The Law Dictionary: explaining the rise, progress and 
present state of English law, defining and interpreting tlhe terms or words of 
art; and comprising copious information on the subjects of law, trade and goy- 
ernment.’’ It was stated in the preface that ‘the principle of this dictionary 
is to covey to the uninformed a competent general knowledge of every subject 
connected with the law, trade, and government of these kingdoms. * * * 
Information of which nature must interest every man of liberal education in 
whatever sphere * * * ; by lawyers it will, doubtless, be applied to asa 
digest of learning previously obtained.’’ Tomlins asserts that he ‘‘ detected 
and amended many thousand errors ” in the tenth edition of Jacob’s work. 

In 1656, Thomas Blount issued in one volume, at London, ‘‘ A Glossographia, 
interpreting such difficult and obscure words and terms as are found either in 
our common or statute, ancient or modern, laws.’’ Blount ‘‘ was never advan- 
taged in learning by the help of an university,’’ and transcribed many expres- 
sions from his common-place book of things new to him alone. 

In 1626, Sir Henry Spelman, “ an eminent antiquary,’’ put forth, at London, 
volume one (A —L), folio, of a ‘‘ Glossarium Archaiologicum continens Latino- 
Barbara, peregrina, obsoleta, et novatae significationis Vocabula.”’ Volume 
two (M—Z) was prepared from ‘undigested [never digested] manuscript 
notes” left by Sir Henry, by William Dougdale (and the decedent’s son John), 
and published in 1664. 

In 1607, John Cowell published, at Cambridge, in one folio volume, his 
“Nomothetes: The Interpreter, containing the genuine signification of such 
obscure words and terms used either in the common or statute laws of this 
realm.’? This work is useful chiefly as a glossary to Littleton and earlier 
writers. 

In 1599, John Skene brought out at London, an octavo work called “ De 
Verborum Significatione: the exposition of the termes and difficile wordes 
contained in the foure buiks of Regiam Majestatem and uthers, in the acts of 
parliament, etc.’’ The matter in this book was printed at the end of a collec- 
tion of the laws of James I and, in 1838, was largely incorporated into a 
‘** Dictionary and Digest of the Laws of Scotland,’’ by William Bell. 

In 1527, John Rastell printed at London, in one volume, 16mo, “‘ Expositiones 
Terminorum Legum Angliorum et Naturae Brevium,”’ culled from the books of 
Littleton and others. In 1572 there appeared, in octavo form, at London, 
“Termes de la Ley; or certain and obscure words and terms of the common 
and statute laws expounded and explained in French and English,’? a work 
probably composed in French by the same author and, after his death, translated 
into English by his son William. 

A French book largely quoted is the ‘‘Glossarium ad scriptores media et 
infimae Latinitatis, editio locupletior, opera et studio monachorum ord. S. 
Benediciti: a Carolo Dufresne domino Du Cange.’? Commonly cited as Du 
Cange; published in 1733, in six volumes folio, at Paris. A similar work “ad 
scriptores mediae et infimae Grecitatis,’’ in two volumes folio, was published in 
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1688. Dufresne had studied law, but subsequently devoted himself wholly to 
history and philosophy. 

The German work most largely cited is that of Johannes Calvinus: ‘ Lexi- 
con juridicum juris Caesarei simul, et canonici: feudalis item, civilis, 
criminalis, theoretici, ac practici; & in schola, & in foro usitaturum, ac tum 
ex ipso juris utriusque corpore, tum ex doctoribus & glossis, tam viteribus, 
quam recentioribus collectarum vocum penus.”’ Folio, Coloniae, 1653; 
Genevae, 1670, 1689. This Calvin was a professor of law at Heidelberg. 


Another class of book-makers who have furnished much 
material for modern law dictionaries, are the earlier compilers 
of maxims: Halkerston, Lofft, Branch, Bacon, Wingate, — 
and Finch. 


In 1823, Peter Halkerston, LL.D., published at Edinburgh, ‘A Collection 
of Latin Maxims and Rules in Law and Equity, selected from the most Eminent 
Authorities on the Civil, Canon, Feudal, English, and Scotch Law.”” The book 
contains about 1,500 maxims, with translations, in alphabetical order. 

In 1776, Capel Lofft’s ‘‘ Maxtms and Rules of the Law of England and Prin- 
ciples of Equity’? was issued in one folio volume at London, as a part of his 
reports of cases adjudged in the court of King’s Bench. Formerly he was 
cited to a very limited extent, notwithstanding that his deductions are as un- 
supported as his reported cases (12 to 14 George III) are unreliable, and neither 
is now referred to in reports or text-books. ‘‘ He published legal, theological, 
political, poetical, and other works, of which almost all are forgotten.” 

In 1753, Thomas Branch published, in duodecimo form, “‘ Principia Legis et 
Aequitatis: an alphabetical collection of above 2,000 maxims, principles, or rules, 
definitions, and memorable sayings, in Law and Equity.” In 1823, there 
appeared a fifth edition, with additions, and the Latin maxims and notes 
translated. 

Lord Francis Bacon’s *“‘ Maxims of the Law,”’ printed in his Law Tracts in 
1737, in one volume duodecimo, at London, had been previously published 
(1636), ten years after his death, as his “Elements of the Laws of England,” 
and consisting in part of ‘‘ A Collection of some [25-30] Principal Rules and 
Maxims of the Common Law, with their Latitude and Extent.” The tracts 
are still occasionally cited or quoted upon a few subjects. 

In 1658, Edmund Wingate’s ‘‘ Maxims of Reason, or the Reason of the 
Common Law of England ”’ (about 3,800 propositions under 214 maxims), were 
published in one quarto volume, at London. Wingate excelled as a writer upon 
mathematical subjects, but found time to instruct the legal profession upon 
principles of law, and his sapient utterances, when text-books were rare, were 
sometimes quoted. 

In 1634, William Noy, who had been a member of Parliament and attorney- 
general, died, leaving “‘ A Treatise of the Principal Grounds and Maximes [48] 
of the Lawes of this Kingdome,”’ published in 1641, at London, in quarto form. 
That a law student compiled a considerable portion of this work, seems 
probable. 

In 1612, Henry Finch wrote “A Description of the Common Laws of En- 
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gland, according to the Rules of Art,’’ etc., consisting of 113 principal maxims, 
First published in French; translated into English in 1759. 


The pages of the earliest commentators, tract writers, ** note- 
takers,’’ and digest makers seem to have been industriously, 
gleaned for Latin, Anglo-Norman, Anglo-Saxon, Norman-French, 
and Early English phrases, as the preferred material for the work 
of dictionary editors. A few of the men and books most 
quoted and cited are:— 


Reporters and reports of doubtful or positively unreliable authority: Lofft 
(cases from about 1772 to 1774); Ambler (1737-83); Fitzgibbon (1728-33); 
Strange (1716-49); Comberbach (1685-99); ‘* Modern” (Colquitt, Nel- 
son, Farresley, Lucas, 1669-1732: Restoration, on); Ventris (1668- 
91); Hardres (1654-69); Clayton (1631-51); Latch (1625-28); Leonard 
(1540-1615); Jenkins (‘‘ Centuries,’’? 1220-1623); Rotuli Curiae Regis (1190- 
99); Placita Anglo-Normanica (1066-1200); and there are others, among 
them the Year Books (in Norman-French, 1292-1537), which, in the opinion of 
Kent (Commentaries, I, 480), *‘ are not worth the labor and expense of a trans- 
lation,’’ containing *‘ a mass of curious learning and technical questions ”’ as to 
real actions, forms of writs, pleadings, etc., “long out of use. * * * It 
will be no cause of regret if that learning be destined never to be re- 
claimed. * * * The ancient reporters are going very fast, not only out of 
use, but out of date, and almost out of recollection.”? (Ibid., 479.) The great 
instructor of students so expressed himself more than seventy years ago. 

Old digests and abridgments:! Rolle (1665); Brooke (1565-73); Fitzher- 
bert (1514-20); Statham (1470); Leges Aethelredis, Canuti (979-1035). 

Ancient tracts and treatises: Sheppard’s Touchstone of Common Assurances 
(1603-25); Manwood’s Forest Law (1598); Kitchin’s Court Leets, etc. (1580) ; 
Plowden’s Commentaries (two parts, 1571-78); Fitzherbert’s New Natura 
Brevium (1535); St. Germain’s Doctor and Student (1532); Littleton’s Tenures 
(1461-83); Fortesque’s De Laudibus Legum Angliae (1422-61); Old Natura 
Brevium (1332-77); ‘‘Fleta’’ (Commentarius Juris Anglicani, 1286-1307); 
Britton’s Ancient Pleas of the Crown (1278); Bracton’s De Legibus et Consue- 
tudinibus Angliae (1270); Glanville’s Tractatus De Legibus et Consuetudinibus 
Regni Angliae (1154-89); — and other forgotten compilations, among them: 
Ancient Institutes of England; ‘“‘Mon. Angl.;” ‘“‘ Paroch. Antiq.;’? Rymer's 
Foedera, Constitutiones, etc. 


It is not too much to say that from the books of the fore- 
going worthies the first lexicons were largely compiled. As 
regards the character of the expressions culled from them for 


1 The authorities (Coke, Reeves, lication. Those given are approxi- 


Kent, Wallace, Soule, and others), mately correct. 
differ as to dates of writing and pub- 
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explanation, a fact seemingly overlooked by the profession is, 
that while the number of the expressions runs into the thousands, 
the principle of selection is not discoverable, for there is a vast 
multitude left unrendered, all calling, one would think, for the 
elaborate explanation bestowed upon the favored ones not of a 
technical legal signification. Upon almost every page of Little- 
ton, of Coke upon Littleton, and of the older text-writers and 
case collectors, are expressions nowhere explained in the diction- 
aries, yet absolutely essential to an understanding of passages ; 
and hence, as appropriate in such compilations, if any non-tech- 
nical expressions can be, as those explained at length. 

In a dictionary issued not long ago, under the entry ‘* A datu’”’ 
are references to the following old cases — the matter in brack- 
ets being supplied by the writer: Cro. Jac. 135 [Osbourn v. 
Rider, 1606]; 2 Salk. 413 [Haths v. Ash, 1703]; 1 Ld. Raym. 84 
[Hatter (Haths ?) v. Ash, 1703]; Jd. 480 [Anonymous, 1703] ; 
2 Id. 1242 [Seignorett v. Naguire, 1706]. Turning to the 
pages cited, the sporadic selection of subjects for entry imme- 
diately appears. In the same paragraphs with a datu are found 
no fewer than eight other equally ‘‘ important’’ expressions 
nowhere explained in that or in any other dictionary or glossary. 
The expressions are: a confectione, ex relatione mri; a datu 
indenturae praedictae; a festo; ad festum; cum datu; datum 
prima facie deliberatum; habendum a datu indenturae; haben- 
dum a die datus. 

On the first page of the same dictionary, under the useless 
entry ‘‘ A aver et tener ’’ (also explained under Aver et tener; 
Habendum ettenendum ; Tenendum; Have and hold; To have and 
to hold; and Hold), where are references to Coke, Litt. §§ 2294, 
523, 524 and 625, are found four sentences in Latin and Nor- 
man French, which the dictionary and glossary makers have not 
transferred to their pages and explained for the benefit of the 
student and the young lawyer, for whose sake so many other 
ancient non-legal expressions have been zealously revamped. 

On what beneficent principle does the compiler explain two of 
these phrases, while leaving the beloved beginner in the dark as 
to the other twelve, all a part of the same text, and all, ostensi- 
bly, of ‘* indispensable ’’ importance? 
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A like comparison may be made between the useful technical 
expressions in Blackstone’s Commentaries, and his Latin and 
other quotations, which have been capriciously copied or capri- 
ciously discarded by dictionary mongers. For examples, see 
volume I, star pages 16, 17,19, 21, text and original foot-notes, 

Many phrases explained in the lexicons are rendered in loco 
by the original writers. Others are self-interpreting to the in- 
telligent reader, to whose presumed knowledge of elementary 
Latin at least something must be credited. A great number 
are peculiar formations not found outside the publication of 
perhaps one early writer or of one careless copyist of unofficial 
notes-of-cases increasingly enriched by ‘clerical’’ interpola- 
tions. Moreover, it is safe to conjecture that these oldest 
phrases are understood, without reference to dictionaries, by 
the few men who, in their researches, find it agreeable to go 
back to the beginning of the reportorial epoch and to the oldest 
treatises. 

Still another fact revealed by a study of these compilations is, 
that they contain not a few phrases for which no authority is 
given, but which seem to have been originated by some coiner 
of titles and copied, unchallenged, by later collectors; so that 
also these phrases, long and short, and diversely iterated, are 
not ‘*encountered’’ outside of certain dictionaries and glos- 
saries. 

Yet more. Later compilers took matter from the earlier 
compilers without verifying authorities; without question or 
discrimination. Several of these ‘‘ authors ’’ seem to have had 
or to have exercised no judgment of their own whether partic-. 
ular expressions were fit for insertion in a law dictionary, and 
would naturally be looked for in a book of that character; but 
were content to reproduce what their predecessors had inserted, 
on the good-natured assumption that no former compiler had 
erred, or was sophomoric, or was actually dishonest in his de- 
signs as to the size of his ‘* work.’’ In other words, the real 
mission of particular books seems to have been, and of others to 
be, to perpetuate all the blundering, all the pedantry, all the 
ignorance, as well as all the crudities, embodied in earlier so- 
called dictionaries; while the professed mission has been, or is, 
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‘to exclude terms foreign to the proper function of a law 
lexicon.” 

The use of these devices for making books has been encour- 
aged by the perceived fact that the profession has been singu- 
larly unobservant of the real character of the matters collected 
into the glossaries, dictionaries and cyclopedias. Indeed, the 
profession seems to have been indifferent with respect to the 
terms entered as titles, as if relying upon some indisputable pre- 
sumption that all the expressions in the books are legitimate. 

As intimated, the claim is made that the obsolete matter is 
retained for the special convenience of law students who are sup- 
posed to meet old things not met by practicing attorneys. The 
books that students use at law schools and in the offices of pre- 
ceptors, one would suppose, from what is said in prefaces to dic- 
tionaries, were ancient abridgments, ancient commentaries, the 
oldest institutes and reports; instead of the most practicel 
of the latest text-books and the most useful of the leading 
cases, all of which, except a few foreign phrases explained 
in all dictionaries, are expressed in excellent modern English. 
Beginners, it is observable, do not study and rarely, if ever, 
consult those antiquated books the language of which consists 
of one-third Norman, one-third Latin, and the rest early En- 
glish; and it is from these commixtures that most of the 
objectionable phrases aretaken. Furthermore, beginners, albeit 
liberally educated, are not qualified to decide what they 
should study in order to make scholarly attainment in the his- 
tory and in the language of the law. Frequently, and if left to 
themselves generally, they burden memory with a knowledge of 
usages and expressions of no utility. Precious time may be 
and is wasted under the juvenile delusion that (1) a knowledge 
of historical law consists in familiarity with the meaning of a 
multitude of obsolete phrases associated with equally obsolete 
usages; as for example, copyholds, fines, uses, gue estates, es- 
cheats, writs of right and entry; and (2) that a knowledge of 
comparative jurisprudence consists in knowing an indefinite 
number of sporadic terms taken haphazard from the commer- 
cial, the political, and the land law of a few foreign countries, 
some of them oriental. 
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Knowledge of such things is not knowledge of law. Miscon- 
ception on this subject ies led word-collectors for new diction- 
aries into very remote solitudes, and ready acceptance of the 
fruits of these expeditions, by inexperienced students and a few 
instructors, has encouraged them boldly to reproduce ad libitum 
variations of archaic expressions, without question as to the 
character of the materials so accumulated; and, inferentially, 
with knowledge that the claim that those things are a part of 
useful old law, is a pretense. From this criticism are excepted 
a few old terms still employed with meanings traceable to Nor- 
man or Saxon usages, and valuable as preserving the lines by 
which a very small portion of living law has descended. Many 
good lawyers express the conviction that there are myriads of 
old things in English law a knowledge of which is of no use 
except to the antiquarian, and the terms by which they were ex-. 
pressed have no claim to a place in a modern book ; that a can- 
vasser for a city directory might as well poll the cemeteries. 

In consequence of inattention on the part of the profession, 
the lists of non-technical expressions have been steadily increas- 
ing, so that a compiler, merely by calling any word or phrase 
‘*legal,”’ juridical,’’ juristic’’ or ‘* jurisprudential,’’ can, as 
has been proven more than once, get up a dictionary of any pre- 
scribed girth, and there is none to rebuke him. On the con- 
trary, such works may even be recommended by the lately 
admitted attorney who would buy books by weight, and by a few 
law professors whose recognized ability cannot dignify a book 
which it is not easy to believe they ever seriously examined. 

Argument will not be required to convince the thoughtful 
reader that in the selection of terms, phrases, maxims, ete., for 
purposes of definition, translation, explanation and illustration 
in any work of the nature of a law dictionary, all non-legal 
entries must be rigorously excluded, else the compiler will be 
found to have lost his reckoning and his rudder, to have drifted 
aimlessly over the limitless sea of expression, and to have multi- 
plied columns by inserting words of whose right to a place 
among legal terms he is the proud discoverer. It will be gener- 
ally admitted that, in addition to strictly legal words and 
phrases, proper for insertion as legal matter are common, 
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unusual, or peculiar expressions found in wills, agreements, 
deeds, ordinances, statutes, instructions, findings, etc., and 
which any court of record has construed by direct decision. In 
every volume of the reports of each State are cases involving a 
ruling upon the precise scope of one or more familiar words. 
To collate these cases under appropriate heads is to render the 
profession a highly useful service. 

Features of the dictionaries, other than inappropriateness of 
titles, which must be held over for future consideration, are: the 
practice of expanding definitions by repeating in them the title 
word; explaining the same expression under different headings ; 
multiplying entries by dismembering expressions; rendering 
Latin phrases in Latinized English, not a few of them from the 
classic writers (why not physicians’ and druggists’ Latin, as 
well?); also, involved, obscure, tautological, and nonsensical 
definitions ; philological vagaries; non-citation of authorities, or 
citation of very old or the oldest * authorities ’’ (disclosing the 
fact that the material was originally culled before the dawn of 
modern law books); slighted topics; unduly expanded topics ; 
omissions; repetitions, literal and substantial; faulty syntax ; 
redundancy, verbosity, affectation of learning, fine writing; and 
other characteristics, involving substance as well as literary 
expression. 

With respect to the important subject of authorities, I cannot 
refrain from digressing to say that one well-known dictionary- 
maker in his preface candidly states, what an inspection of his 
pages abundantly confirms, that ‘*he desires not to be under- 
stood as professing to cite cases always exactly in point; on the 
contrary, in many instances the authority will probably be 
found to be but distantly connected with the subject under exam- 
ination, but added in order to lead the student to matters of which 
he may possibly be in pursuit.’’ (Italics by the writer. ) 

The interested reader is requested to open a law dictionary, 
glossary, or lexicon at any page, and see for himself the evi- 
dence in support of the writer’s assertions. To reproduce here 
a considerable number of illustrative non-legal ‘‘terms,’’ would 
require more space than can be asked for one contribution. It 
is hard to make selections —the objectionable words are so 
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numerous and so unassortable. ‘The ecclesiastical terms alone 
would probably fill twenty-five pages of the Review. The com- 
mon or **household,’’ the ‘fireside’? words, which have 
received definition, but are not shown to have been adjudged by 
any court, form another large class of occupants by sufferance. 

In short, intermingled with legitimate terms in dictionaries 
are an incredibly large number of expressions which in no sense 
are or ever have been legal or guast-legal ; which no man would 
jook for within the covers of a law glossary, and which, being 
utterly ‘* foreign to the true function ’’ of any such compilation, 
should, it is submitted, be wholly excluded. 

Some of these words could be set down under different groups 
of bastard entries. They might be roughly classified somewhat 
after this fashion :— 

Geographical, topographical ; terrene, aquatic ; ethnographical ; 
political, politico-historical ; titular, patronymic; feudal, heral- 
die, armorial, military; monastic, ecclesiastical, ecclesiological ; 
metaphysical, psychological; logical; educational; physiologi- 
cal, pathological; bibulous, gustatory ; mineralogical, metallurg- 
ical; monetary ; numismatic ; metrical ; chronological ; economic; 
agricultural, horticultural, arboricultural, viticultural; zoolog- 
ical, ornithological, piscatorial, venatorial,— comprising the fish 
of the sea, the fowl of the air, the grass of the field, and all 
else found in the heavens above, in the earth beneath, and in 
the waters under the earth. 

The really useful matter on some pages of these books is a 
good deal like Gratiano’s reasons: as two grains of wheat hid in 


two bushels of chaff. 
C. ANDERSON. 
PITTSBURG. 


UNIFORMITY OF LAWS. 


UNIFORMITY OF LAWS THROUGH NATIONAL AND 
INTERSTATE CODIFICATION.! 


Preliminary.— A hundred years ago a young man just admit- 
ted to the bar in Boston, his native place, set out upon a journey 
with the purpose of seeing the principal portions of his own 
country and afterwards Europe. New York was to be his first 
stopping place.. A line of stages had just been established be- 
tween these two towns and these stages were considered a 
wonderfully expeditious mode of traveling. He took passage 
upon a stage coach; but this was quite too slow for the ardor of 
the young lawyer; for the lady of his love to whom he had 
recently become engaged resided in New York, and it is conject- 
ured that his tour for seeing the world was in part, at least, 
undertaken for the purpose of seeing the lady who was all the 
world to him. He wrote an account of his journey, in which he 
says: ** The journey to New York took up aweek. The car- 
riages were old and shackling, and much of the harness made of 
ropes. One pair of horses carried the stage eighteen miles. 
We generally reached our resting place for the night, if no acci- 
dent intervened, at ten o’clock, and, after a frugal supper, went 
to bed with a notice that we should be called at three the next 
morning, — which generally proved to be half-past two. Then, 
whether it snowed or rained, the traveler must rise and make 
ready by the help of a horn lantern and a farthing candle and 
proceed on his way over bad roads, — sometimes with a driver 
showing no doubtful symptoms of drunkenness, which good- 
hearted passengers never failed to improve at every stopping 
place by urging upon him the comfort of another glass of toddy. 
Thus we traveled eighteen miles a stage, sometimes obliged to 
get out and help the coachman lift the coach out of a quagmire 
or rut, and arrived at New York after a week’s hard traveling, 


1 Being the annual address delivered tion at Virginia Beach, July 11th, 1894, 
before the Virginia State Bar Associa- by Leonard A. Jones of Boston. 
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wondering at the ease as well as expedition with which our 
journey was effected.”’ 

In due time the young lawyer proceeded to Philadelphia, where 
he made preparations to continue his journey. His plan was, 
says his biographer, ‘‘ to travel over land on horseback, then 
the only tolerable mode of locomotion in the regions he proposed 
visiting, through Virginia and North Carolina to Charleston in 
South Carolina. Having thus seen what were then the principal 
portions of his own country, he intended to take passage in a 
merchant-vessel, for as yet packet ships were not, from Charles- 
ton for Europe. In this design he bought two horses, hired a 
confidential servant, and was on the eve of departure,’’ when im- 
portant news from home led him to change his plans and give up 
the journey. Ten years later Josiah Quincy, afterwards president 
of Harvard College, for this was our young lawyer, was elected 
a member of Congress, and he describes in his journal, his journey 
in his own carriage to Washington, which was reached in about 
a month including some short visits on the way. 

Mr. Justice Story, writing from Washington to his wife in 
1812, says: ** It will probably take me twelve days to reach home 
after I set out on the journey.” 

These journeys serve to show how widely separated were the 
American cities and States at the beginning of the present century. 
Measured by time New York was about as distant from Boston 
as Liverpool or San Francisco now is. New York and Boston 
were the chief commercial towns on this continent, but they 
were almost foreign to each other. It was a rare event that a 
citizen of one place visited the other either for trade or for 

pleasure. There was no traffic except by water. The American 
people had in some degree come to know each other and to be 
bound to each other by the great struggle for independence ; 
but when the war of the Revolution was over, aside from the 
meetings of Congress, there was little occasion for citizens of 
one State to meet those of another. Travelling was attended 
with such danger that a prudent man made his will before start- 
ing upon a journey of several hundred miles. Letters were things 
of importance and were written with care and deliberation, and 
with such deliberation carried that the most important towns 
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received two or three mails a week. The labors of agriculture 
largely engrossed the energies of the people of all the States. 
There was little or no manufacturing except for home use. 
There was commerce with foreign countries to which agricult- 
ural products were sent in exchange for manufactured goods. 
There was very little commerce or trade between any of the States. 


Diversity in statute law had begun and increased year by 
year during colonial times. The first settlers of the different 
colonies were themselves unlike, and the differences in the 
physical character of the land tended to develop differences in 
political and social institutions. The rugged and broken sur- 
face of the land of Massachusetts led to its cultivation in small 
farms, while the broad and fertile fields of Virginia invited the 
farming of great plantations and the use of slave labor. Diver- 
gencies in the character of the people of the different colonies 
and of their employments found expression in diverse laws. The 
isolation of the colonies from each other through the great lack 
of roads and mails tended to strengthen the differences in mode 
of life, and in social habits; and these differences were reflected 
in the laws. These differences continued after the Revolution 
when the colonies had become States. The people of one 
State knew very little, and, except in rare instances, cared very 
little, about the statute law of any other State. Fortunately 
the common law was the inheritance of all the original States 
and of nearly all that afterwards came into the Union. This 
system of jurisprudence, essentially the same in principle and 
administration in all the States, was an agency most potent in 
upbuilding and upholding the political union into which the 
States had entered. The States were supreme in their power to 
make laws except so far as this power had been surrendered ; and 
each State freely changed the common law and ingrafted upon it 
new provisions without regard to the legislation of other States. 
The wonder is that the common law system through statutory 
changes did not become more diverse and discordant in the sev- 
eral States than it is; though the common law when left alone 
tends to unity throughout all States and countries in which it 
prevails. 
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The steamboat, the railroad, the telegraph and the telephone 
have together served to bring into intimate relations the most 
widely separated parts of a nation, that has expanded from the 
Atlantic to the Pacific. It was in 1807 that Robert Fulton 
achieved the first great triumph of the century in the series of 


triumphs which have in large measure annihilated distance. 


When the first steamboat made the passage from New York to 
Albany in thirty-two hours which by sail required three days, 
distance, on the watercourses of the country, was abridged 
by more than half. Ocean navigation was soon attempted; 
but it was not an assured success till 1819, and the earliest 
regular transatlantic line of steamers was not established till 
1840. 

The steam railroad was the next great triumph. This more 
than anything else changed the social and business habits of the 
people of the whole country. This more than anything else has 
made the country what it is to-day. In 1830, twenty-three 
miles of road had been built. In 1834, just sixty years ago, 
there were six hundred and twenty-three miles. In 1864, thirty 
years ago, there were almost thirty-four thousand miles; and 
now there are in operation nearly two hundred thousand miles 
of railroad in the United States, the operating expenses of which 
are about a thousand million dollars per annum. Employment 
in the service of the railroads furnishes support for not less than 
five million men, women and children. 

In 1825 at the opening of the Erie Canal when the waters of 
Lake Erie started on their course to the Hudson River, cannon 
placed at intervals along the whole route announced the fact by 
successive peals, cannon after cannon, all the way to New York. 
The message was transmitted in the incredibly short time of an 
hour and a half. This was the best that could then be done in 
the way of long distance signaling; but it was a poor contriv- 
ance in comparison with the electric telegraph, which was the 
next in order of the space annihilating inventions. This was 
first brought into practical use in 1844, between Washington 
and Baltimore. Thirty years ago there were about fifty thou- 
sand miles of telegraph wires in operation; and at the present 
time a network of wires measuring several hundred thousand 


I 
I 
‘ 


UNIFORMITY OF LAWS. 551 


miles, is spread over the entire country. The telephone is 
a later invention and one hardly less important in making near 
neighbors of those who live hundreds of miles apart. It at any 
rate puts them upon speaking terms. 

The steamboat and the steam railroad, the electric telegraph 
and the electric telephone have within fifty years, and mostly 
within thirty years, wrought a complete revolution in the social 
and business methods of our people. They have broken down 
the barriers of State lines for all purposes of commerce and 
social intercourse. 

By these instrumentalities merchants thousands of miles away 
from each other, buy and sell and make contracts as conve- 
niently as if they were in the same town; and goods in enormous 
quantities are delivered by the one to the other in a few days by 
steamboat or railroad. These agencies have given rise to new 
industries which have attained a wonderful growth. A vast 
population has come to labor in these industries. Capital to 
carry them on has come and has multiplied many fold. Corpo- 
rate organizations to direct these industries have had no small 
part in making the country prosperous and great. Slavery which 
had wrought woeful differences between sections of the country, 
has disappeared. Education is diffused through the length and 
breadth of the land. Macaulay declared that ‘‘ every change in 
society necessitates a change in government.’’! It is undoubt- 
edly true that laws are a growth out of the needs of the people; 
but they are apt to be a long distance behind the needs. 
Through the means of all the agencies enumerated and aided by 
others not referred to, the country a generation or more ago 
started upon a new era; an era of great and rapid development. 
Through the use of some of the forces of nature hitherto hidden 
or beyond control, a spirit of energy was then awakened which 
is not satisfied with former limitations of power over the physi- 
cal world, but seeks to transform and turn to advantage even the 
powers and conditions of nature which had always been regarded 
as adverse. 


1 Quoted by Prof. James F. Colby Laws, Grafton & Coos Bar Associa- 
in his address on Uniformity of State tion, 1892, p. 317. 
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But what have the States done by legislation. and change of 
laws to meet this new order of things? For the most part the 
States have legislated in the same manner as they did forty, 
sixty or eighty years ago, when they were isolated communities 
and little was thought of commercial relations with the people of 
other States. State legislation has not begun to keep pace with 
the inventions which have done so much to confirm the political 
unity of forty-four States, and at the same time has wrought a 
practical unity of the people of forty-four States. Since the 
people of the whole country have come to have daily and hourly 
dealings with each other, they have found great inconveniences 
arising from diversities in legislation and in common law rules. 
Conflicting laws tend to hinder interstate trade, to render con- 
tracts uncertain and to occasion needless litigation. This diver- 
sity of law is aserious impediment to the prosperity of the 
country. It hampers ordinary mercantile transactions with 
countless trifling distinctions and forms. It leads to contradic- 
tory judgments upon a person’s domestic relations, making them 
to vary with a change of his domicile.’ While our country is 
large, there is, with exceptions that need not be considered, a 
common jurisprudence and a common civilization, and there is no 


good reason for any diversity of law on subjects where diversity 
is an evil or an annoyance. 


I shall not attempt to enumerate all the conflicting statutes and 
conflicting interpretations of common law which interfere with 
the business affairs and even the social relations of the people 
of different States. But by way of illustration the rules of 
commercial law should be uniform throughout the country. 
Diversity in these rules causes needless misunderstandings, 
annoyances and litigation. This diversity comes in part from 
discordant State legislation and in part from . conflicting 
interpretations of the common law. Our dual system of 
government with national and State courts having jurisdiction 
of the same class of cases is another element of discord. The 
national Judiciary Act of 1789 expressly provides that the laws 
of the several States except where the constitution, treaties and 


1 See Unification of the Law, by Nath. A. Prentiss, 16 Am. L. Rev. 307. 
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statutes of the United States otherwise provide, shall be regarded 
as rules of decision in trials at common law in the courts of the 
United States. This statute has never been held to apply to 
the construction of contracts of a commercial nature; but such 
contracts are invariably construed in the Federal courts in ac- 
cordance with the general principles and doctrines of commercial 
jurisprudence, without regard to local usages or local statutes 
or local rules of law settled in the State in which such contracts 
were made. Hence it not infrequently happens that in the same 
State there are sitting Federal courts and State courts having 
jurisdiction of cases involving the interpretation of the same 
class of contracts, and one set of courts interprets them in 
accordance with its views regarding general commercial law, and 
the other interprets them in a directly contrary manner in 
accordance with established rules in that State upon such 
matters. 

A conspicuous example of such a conflict, not only between 
Federal and State courts but also between the courts of differ- 
ent States, is found in the course of decisions upon the question 
whether a pre-existing debt is a sufficient consideration to con- 
stitute one a holder for value of negotiable paper received as 
collateral security. In Bay v. Coddington,! it was held by the 
courts of New York, in 1821, that a previous debt does not con- 
stitute a valuable consideration in such case, and the decision 
having the great authority of Chancellor Kent, has obtained full 
recognition in that State for nearly three quarters of a century 
and has been adopted in other States, although the Supreme 
Court of the United States half a century ago in Swift v. Tyson,? 
acase arising from the State of New York, and since then in 
numerous cases, held that a pre-existing debt is a sufficient con- 
sideration for a pledge of negotiable paper. This rule is sup- 
ported by a majority of the State courts, though others have 
followed the New York rule. ‘ There is, perhaps,’’ says a 
learned judge of your own State,’ «* no question connected with 
the mercantile law which is of more importance, and upon 


15 Johns. Ch. 54; aff’d 20 Johns. 3 Mr. Justice Moncure in Davis v. 
637. Miller, 14 Gratt: 1, 14. 
2 16 Pet. 1. . 
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which, at the same time, there is a more distressing conflict of 
authority.”’ 

In a paper read before the American Bar Association a few 
years ago upon the Necessity for Uniformity in the Laws Gov- 
erning Commercial Paper, Mr. Tompkins, of Alabama, said ;? 
«« T cannot conceive of anything more likely to create a contempt 
for the administration of the law, not too well esteemed any 
way, than for a citizen to be told by his legal adviser, when he 
consults him on the construction of a commercial contract, that 
the character and extent of his liability thereon, or his rights 
thereunder, will depend upon the tribunal which may be called 
upon to determine them; that it will be one thing if the Federal 
courts have or can obtain jurisdiction of the cause, and another 
if jurisdiction belongs only to the State courts.”’ 

He goes on to enumerate a few of the many questions growing 
out of the construction of commercial paper, and the transfer of 
the same upon which there is a similar conflict of decisions 
between the Federal and State courts, and between the courts of 
the different States. He urges the necessity of uniformity in 
this branch of the law because of the general use of negotiable 
paper everywhere in the transaction of business. The merchant 
in New York who takes from a customer residing in another 
State a negotiable promissory note for merchandise sold, ought 
not to be in doubt as to the general construction and operation 
of the contract. He ought to be able to know that the law of 
every other State is the same as that of New York. ‘The 
furnace man in Alabama who sells his iron to the foundry man 
in Pennsylvania, and accepts therefor the negotiable note of the 
purchaser containing the irregular indorsement of athird party, 
ought to know that in both States such third party is either an 
indorser against whom he can preserve his right of action by 
demanding payment of the maker when the note is due, and 
giving notice to the indorser of its non-payment, or that he is 

presumptively a second indorser against whom he can maintain 
no action unless he can prove that he indorsed it intending to 
become the surety of the maker.”’ 


1 American Bar Asso. 1890, Vol. 13, p. 247 
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A matter of less importance in regard to negotiable paper, but 
one that causes great trouble and uncertainty to bankers and 
merchants, is the variances in the laws of different States regu- 
lating days of grace and the time of maturity of bills and notes. 
But, as I have already said, it is not my purpose to set out in 
detail the differences in the laws of the States in matters in 
regard to which there is no good reason why there should be 
any difference at all. What I have said in regard to commercial 
paper is merely an illustration of the evils of the diversity of 
laws upon many subjects. Every lawyer will readily recall other 
topics of the law in which diversity of statutes or decisions is 
an admitted and needless evil. I need only to refer to the sub- 
jects of sales and seller’s liens; to stoppage in transitu; to the 
liabilities of carriers; to legal weights and measures; to mort- 
gages of chattels with the conflicting doctrine of fraud arising 
from the mortgagor’s retaining possession and making sales; to 
mortgages of real property; to the registration of deeds and 
the registration of titles; to mechanic’s liens; to limitations of 
actions; to interests and usury; to the execution and acknowl- 
edgment of deeds; and to the execution and proof of wills and 
the transmission of property by descent. Then there is the 
great subject of marriage and divorce upon which there is a most 
distresssing and injurious inconsistency of laws. 


What is the remedy for the existing diversity of laws? 
How can uniformity of law throughout the country be 
attained in essential matters? This is the question that is press- 
ing for an answer now. It is only within a few years that the 
great evils of diversity in laws was fully known and appreciated. 
The first step has been taken; these evils are now appreciated. 
They have been set forth by men of our profession, and the 
demand for their removal comes not only from them, but from 
associations of bankers, of merchants, of boards of trade, of 
reform societies and other organizations which give expression 
to the views of the people at large. Agitation has begun and it 
will go on until there is some degree of reform; and a partial 
reform will be followed by a complete reform. 

It is everywhere admitted that this reform must come largely 
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through the action of the States themselves. Some of the 
subjects upon which uniformity of State laws is demanded, like 
marriage and divorce, are not within the jurisdiction of the 
Federal government and probably never can be. There are other 
subjects upon which Congress might legislate to control the 
actions of the Federal courts. 


State commissions on the uniformity of laws. — The Amer- 
ican Bar Association by its constitution adopted seventeen 
years ago in its first article declared one of its objects to be to 
promote uniformity of legislation throughout the Union. To 
this subject the association has from the first given much atten- 
tion. It has been considered in reports of committees, and in 
addresses and papers. Several State bar associations have also 
given the subject some attention but have not formulated any 
plan of action. The American Bar Association five years ago 
appointed a committee of one from each State to promote the 
cause of uniform laws, and in the following year, 1890, recom- 
mended the passage of a statute by each State for the appoint- 
ment of commissioners to examine certain subjects and to meet 
in convention and draft uniform laws to be submitted for the 
approval and adoption of the several States. It should be stated 
also that the National Divorce League through its able and 
efficient secretary, Dr. Dike, has given much aid to this move- 
ment. The State of New York had already passed such a statute 
in 1889, and in the following two years commissions were 
authorized by the States of Massachusetts, Pennsylvania, Michi- 
gan, Delaware, New Jersey, Georgia and Mississippi. The first 
conference of the commissioners of these States was held in 
August, 1892, at Saratoga. A report of the proceedings of this 
conference was prepared by the secretary of the conference, 
Frederick J. Stimson, Esq., of Massachusetts. A further meeting 
of these commissioners was held at New York in November of. 
the same year, and the laws thus far formulated, and certain 
resolutions embodying the recommendations of the commissioners 
in relation to marriage and divorce, were printed in a pamphlet. 
A further meeting of the commissioners was held at Milwaukee 
in September, 1893, at which many more States were represented 
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and the previous action of the commissioners was reviewed and 
confirmed, and subjects were assigned to committees for investi- 
gation and report. Nineteen States, which include almost exactly 
one-half the population of the entire country, now have com- 
missions; namely, Connecticut, Delaware, Georgia, Illinois, 
Kansas, Massachusetts, Michigan, Minnesota, Mississippi, 
Montana, Nebraska, New Hampshire, New Jersey, New York, 
North Dakota, Pennsylvania, South Dakota, Wisconsin, and 
Wyoming. Many other States will authorize the appointment 
of commissions at the next meeting of their legislatures and I 
earnestly hope that Virginia will give the weight of her great 
influence to this ‘plan of organized effort in behalf of uniform 
State laws. The commissioners were limited by the statutes 
under which they were appuinted to the consideration of a few 
specified subjects, upon which it was thought that harmony of 
law might be obtained without making any radical change of the 
existing laws in any State. The commissioners framed statutes 
relating to acknowledgments of written instruments with forms ; 
relating to the sealing and attestation of deeds; to the execution 
of wills; to the probate of foreign wills; to days of grace and 
presentment of bills and notes; and to a uniform standard of 
weights and measures. The statutes so recommended have been 
adopted in several States. Massachusetts is 2 conservative State, 
but at.the last session of her legislature the acts relating to 
acknowledgments and a uniform standard of weights and measures 
were enacted. The acts relating to wills were already. upon her 
statute books. But the people of Massachusetts dearly love red 
seals on their deeds, and days of grace within which to pay their 
notes; and so the proposed statutes relating to these matters 
were left for farther consideration. | 

-Of this first attempt to harmonize the statutes of the States, 
Mr. Stimson in his first report says: ‘*It is probably not too 
much to say that this is the most important juristic work under- 
taken in the United States since the adoption of the Federal 
constitution. By all means let this work go on. Every State 
should take part in formulating uniform laws, and then in enact- 
ing them. The State bar associations should lend their powerful 
influence in their own States to make this first attempt success- 
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ful. But at the best the work of the State: commissions, so 
long as it is confined to a few disconnected subjects, however 
successfully the laws of the States may be harmonized on these 
few subjects, will be only a partial consummation of the unifica- 
tion of the law which the people of the country demand and will 
ultimately obtain. The State commissions have begun the work 
in the only way in which it could be begun; but the next step is 
the formulating and enacting of codes upon several topics of the 
law, which shall be not only the codes of the States but of the 
nation. 


In reaching the subject of the codification of common law prin- 
ciples I know that I come to debatable ground on which able 
adversaries have long contended, and neither the one side nor 
the other has achieved an acknowledged victory. I have 
hitherto never regarded with favor attempts to restate both the 
written and unwritten law in the form of codes. It has seemed to 
me to be the better course to leave the great body of the com- 
mon law as it is and always has been, and as occasion requires, 
to add to it and to change it so far only as might be necessary 
to meet the needs of new conditions of society. Law both writ- 
ten and unwritten according to the familiar definition given by 
Blackstone, Bentham and Austin is a command by the supreme 
power in the State. A statute is clearly within this definition, 
but the common law declared by the courts is not in any proper 
sense a command of the sovereign power. It is merely an hy- 
pothesis and not a fact that the sovereign adopts as law that 
which is declared by the courts to be law and commands it to be 
obeyed.} 

The common law constitutes the great body of our law. 
Whence comes the common law? Coke says that ‘‘ the common 
law itself is nothing else but reason.’’ He also says, ‘‘ that the 
common law of England is sometimes called right, sometimes . 
common right, sometimes communis justicia. Inthe great char- 
ter the common law is called Right.’’ Again he says, ‘¢ The 
Law of Nature is part of the Law of England.’’ Lord Mansfield 


1 This is clearly shown by Mr. Car- the Actual in the Law,’’ American Bar 
ter in his address on ‘‘ The Idealand Association in 1890. Vol. 13, p. 217. 


UNIFORMITY OF LAWS. 559 


says that the law is nothing else but reason modified by habit 
and authority. Burke says that it is ‘the collected reason of 
ages, combining the principles of original justice with the infinite 
variety of human affairs.’’ That ethics is the foundation of law 
was declared by Cicero who, in a brilliant passage, says: ‘* The 
true fundamental law, whose voice is to command and to forbid, 
is the right reason of Supreme Jove.’’! Demosthenes said: 
‘¢ The object and end of laws is to ascertain what is just, honor- 
able and expedient; and when this is discovered it is declared as 
a general ordinance, equal and impartial to all. This is the 
origin of law. Itis the invention and gift of the gods, the reso- 
lution of wise men, the general conviction of the State.’’ An 
able writer upon jurisprudence,’ quoting several of these defini- 
tions of law, says: ‘* The notion of natural rights and justice, and 
that their observance is the end of the law, is thus embodied in 
our most familiar language, and has come to be a common herit- 
age of the race, of which it cannot be robbed by all the assaults 
of a vain philosophy.’’ But while the basis of the common law 
is justice or right this can not be administered as common law 
until it has taken form in the thoughts, habits and customs of 
society; until it has become a part of the life and conscience of 
the people. 


I have been led to believe in and to advocate a modified form of 
codification, because it seems to me to be the only way in which 
the law in essential matters can be brought into substantial unity 
throughout the country, and in all courts, Federal and State. I 
say a modified system of codification, because a complete codifi- 
cation of all law, such as Bentham dreamed of, is impracticable. 
If it were possible to make such a complete code it would not 
retain its completeness beyond the day of its enactment. The 
courts must necessarily interpret it, and their interpretation must 
be upon common law principles, and thus the complete code be- 
comes incomplete and common law once more a part of the law 
of the land. The codification that I believe in is one that will 
still leave very much to the common law to be declared by the 


1 DeLegibus, Lib. 11,Cap.IV.,§10. prudence, by Geo. H. Smith, San Fran- 
2 Critical History of English Juris- cisco, 1893, p. 70. 
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courts. It is a code of principles and general rules, and not one 

of particulars applicable to all the minute details of daily tran- 

sactions, countless in number and variation. Iam glad to follow 

that distinguished jurist, Judge Dillon, in his views of what a 

code should be. He says:! ‘* There are, I think, few advocates 

of codification who share in Bentham’s extreme views; but there 

are many who believe, myself among them, that a far less radical . 
scheme —one more suited ‘to human nature’s daily food’ — 
is not only feasible but desirable; namely, a thorough revision 
and systematic statement by experienced and master hands not 
of the whole law, but as far as it can be expediently done, of the 
law on the great subjects which relate to the ordinary business 
and life of the people; deduciag and stating what is clear; re- 
moving what is archaic and obsolete; settling what is doubtful 
or obscure; never losing sight of the old landmarks; sailing ever 
close to the shore; using, whenever they will best answer the 
purpose, old conceptions, language and methods of classification ; 
and making no changes except where it is demonstrably clear that 
change is improvement. Codification (if this is codification), 
within these conservative limits, has many advocates in England 
and in this country among lawyers and judges of ability and wide 
experience.”” 

I recognize the strong tendency in recent years to embody 
some parts of the common law in codes. This tendency is very 
pronounced in England, the home of the common law system. 
In our own country about a fourth part of all the States may 
perhaps be termed code States, for they have embodied a sub- 
stantial part of the common law in the form of legislation. 
Among these Georgia and California are conspicuous and illus- 
trious examples. But in many other States there are earnest 
advocates of a limited code system among the ablest jurists of 
our day. There may be some who advocate Bentham’s idea of 
a code, a complete statement by statute of all the law now em- 
braced in statutes and in decisions of courts of last resort appli- 
cable to all subjects; a code which once completed was to render 
useless all previous expressions of the law, all the numerous 


1 Laws and Jurisprudence of England and America, p. 181. 
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volumes of statutes and all the thousands of volumes of reported 
decisions. It was his dream that all law, should be written, so 
that every one might read. He would have no more judge made 
law. But now the ablest advocates of the codification of the 
substantial Jaw no longer believe that there can be a code which 
will supersede wholly, or even in large part, the administration 
of the law by the courts upon common law principles. The 
degree to which codification can be carried is a practical question 
to be decided by reason and experience. The codes of Georgia 
and California, which only embody general principles of the sub- 
stantive law, I deem to be vastly better than a code which should 
attempt to state in detail all the modifications of general princi- 
ples wrought into the law by the countless variations of the cir- 
cumstances of particular cases. The codes of these States leave 
the great body of the law to be determined by judicial decisions ; 
and whatever good results have followed the enactment, I very 
much doubt whether they have rendered the law more certain 
than it was before or more easily determined. 

Experience has not been had in this country of any code of 
the substantive law which sets forth the details as well as the 
general principles of any branch of the law; but we have the 
example of a code of procedure framed in this manner. The 
State of New York furnishes an example of the mischiefs of 
such a code. The first code of procedure of that State was 
adopted in 1848. It contained four hundred and seventy-three 
sections, and for nearly twenty years is said to have proved 
reasonably satisfactory. Then it was from time to time enlarged 
and changed so that it now contains four thousand sections, and 
with the annotations of decisions upon its provisions occupies 
three large volumes. Not content with providing condensed 
rules of practice for ordinary cases, ‘‘ it attempts to provide 
for every case by an enumeration of particulars.’’ Cases in the 
New York courts are surrounded with so many technical rules of 
practice, that it is difficult for the lawyer to avoid the pitfalls of 
these technicalities and bring his cause before the court upon its 
merits. The thousands of decisions in that State upon matters 
of practice under this code, enough to fill a great number of 
volumes of reports, attest the trouble the code has been to the 
VOL. XXVIII. 36 


e 
- 
a 
s 
1. 
n 
t 
s 
r 
t 
1 
t 
f 
f 
r 


562 


28 AMERICAN LAW REVIEW. 


courts, the vexation it has been to lawyers, and the great cost 
and delay it has wrought to suitors. It is therefore not a sur- 
prise to find the president of the New York State Bar Associa- 
tion, J. Newton Fiero, Esq., in his address at the annual meet- 
ing for this year declaring: ‘‘I am satisfied that the time has 
fully arrived when the profession should protect itself in this 
matter, by insisting upon revision, condensation and simplifica- 
tion of the Code of Procedure.”’ 

A code of the substantive law should state the general princi- 
ples of the law in a form adapted to their ordinary application 
to the affairs of men. It should avoid an enumeration of par- 
ticulars. If there were no other reason for this a sufficient reason 
is that while some particulars are provided for, others unforeseen 
will not be provided for. 

But I doubt whether the advantages that might be derived 
from a code of the substantive law, even if framed upon the best 
possible plan, and worked out with skill and thoroughness, are 
sufficient to render advisable its adoption for any single State. 
On the contrary the adoption of such a code in each of the 
States, embodying the law of that State as it now exists without 
reference to the law of other States, I should deem a misfor- 
tune to the country; for the existing diversities of the laws of 
- the different States would thus become fixed, and there would 
be a tendency to greater diversities through legislation. 

I commend the statement of a writer of accurate and wide ob- 
servation, Mr. Bryce in his American Commonwealth:! ‘* There 
is a grave objection to the codification of State law which does 
not exist in a country like England and France. So long as the 
law of a State remains common law, i. e., rests upon customs 
and decisions given by the judges, the law of each State tends 
to keep in tolerable harmony with that of the other States, be- 
cause each set of judges is enlightened by and disposed to be 


influenced by the decisions of the judges of the Federal courts . 


and of the judges in other States. But when the whole law of a 
State has been enacted into the form of a code, all existing 
divergencies between one State and another are sharpened and 


1 Vol. 1,34 Ed., N. Y., 1898, p. 503. 
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perpetuated, and new divergencies probably increased. Codifi- 
cation, therefore, increases the variations of the law between 
different States and these variations may impede business and 
disturb the ordinary relations of life.’’ 

I have already spoken of the tendency of the common law to 
become uniform. On this point I wish to repeat an admirable 
passage from the masterly address delivered by Mr. Carter of 
New York before this association five years ago:! “I have 
time to mention,’’ he says, ‘* only one other advantage of our 
present system, and that shall be the tendency of the private 
law of all English speaking States to aunity. Few will question 
the extreme importance of this object. That a private trans- 
action between men in Virginia should be governed by a different 
law from that which would rule the same transaction in New 
York is a great evil. The social standards of justice in different 
States, although generally alike, sometimes lead to diversities 
in practice. Right, reason and justice are, however, everywhere 
the same, and in proportion as the popular standards of differ- 
ent States are cultivated they are brought more and more into 
unison. The progress of society acting upon the courts under 
our present system is continually aiding this approach to unity. 
The opinions of the courts, appealing, as they now appeal, to 
the same principles, are not only cited as authority in the juris- 
dictions where they are pronounced, but are listened to with 
respect in all others. Truth is welcomed from whatever quarter 
it may proceed. This reciprocal influence of the intellectual 
and legal culture of independent States which tends to bring all 
private law into unison, must of necessity cease when the courts 
instead of founding their judgments upon principles which must 
be everywhere the same, are obliged to base them upon the lan- 
guage of statutes which may everywhere be different. What 
more desirable condition, what more impressive spectacle can 
there be, than that of fifty States of a great continent, and 
empires beyond the seas, all appealing to the same law, and aim- 
ing to drown all dissent in one concurring voice? And what 


1 «Provinces of the Written and Unwritten Law.’”’ Va. St. Bar Asso. 
1889, p. 129. 
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more mischievous condition than that all these States and nations 
should have codes, each differing from every other, without any 
conceivable agency for bringing them into union, but gravitating 
by a law of their being into infinite diversity?’’ This tendency 
of the common law towards uniformity was never so strong as 
it is to-day. The reports of decisions in all the courts of the 
country are disseminated everywhere at a small cost immediately 
after the rendition of the decisions. Complaints are heard 
of this deluge of reported cases; but I have always regarded 
this deluge as a great advantage to our jurisprudence. The 
overflow fertilizes it everywhere. 


The codification which I advocate is interstate and national. 
It is a codification having for its primary purpose the unification 
of law throughout the country. Though the tendency of the 
common law is to uniformity, it is a tendency that works slowly. 
There is a pride of opinion that is difficult to overcome. Thus, 
take the illustration already used of the conflict of authority on 
the subject of the transfer of negotiable paper as collateral 
security for a pre-existing debt; the New York court would not 
change its opinion rendered in Bay v. Coddington, to conform 
to the decision of the Supreme Court of the United States in 
Swift v. Tyson, though this had been adopted and followed by 
a majority of the State courts; but re-affirmed with emphasis the 
first decision. We all know how difficult it is to get any court 
to overturn an established rule, though it is apparent it no 
longer comports with justice or expediency. I see no prospect 
of attaining such a complete uniformity of law, in hundreds of 
years, except by framing codes in several branches of the law, 
commanding uniformity throughout the country. 


How can such codes be framed? It is hardly possible for 
the State commissions as now constituted to undertake to frame 
such codes as are necessary. These commissions are unpaid, and 
only a few of the States have even appropriated money for the 
necessary expenses of their commissioners. These codes would 
require years of constant labor and they would be a work of 
vast difficulty. The task should be committed only to the most 
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experienced, the most learned and most profound jurists the 
country can afford. ‘* Whoever has considered,’’ says Austin,’ 
‘the difficulty of making a good statute will not think lightly 
of the difficulty of making a code. To conceive distinctly the 


general purpose of a statute, to conceive distinctly the subor- ~ 


dinate provisions through which its general purpose must be 
accomplished, and to express that general purpose and those 
subordinate provisions in perfectly adequate and not ambiguous 
language, is a business of extreme delicacy, and of extreme 
difficulty. * * * Iwill venture to affirm that what is com- 
monly called the technical part of legislation is incomparably 
more difficult than what may be styled the ethical. In other 
words it is far easier to conceive justly what would be useful 
law, than so to construct that same law that it may accomplish 
the design of the law giver.”’ 

How much more difficult the making of a successful code for 
fifty States! It would be necessary to adjust differences of law, 
choosing that which would best meet the general conditions pre- 
yvailing throughout the country. The work would have to be in 
some measure experimental. Thus, one section of the work 
should be completed and its adoption secured, and then if that 
is successful another part of the work should be perfected, and 
so on, till a uniform system of rights and remedies is attained. 


It seems to me that the national government should take part 
in and bear the chief expense of this great work. It is for the 
benefit of the whole country, a benefit so great that it would be 
cheaply purchased at a vast expenditure of money. The actual 
expenditure required for such purpose would be small. An ex- 
penditure of fifty thousand dollars or more a year in this way 
would be a far greater benefit to the country than many millions 
spent for any other purpose I know of. I would propose the 
enactment by Congress of a statute providing for the appoint- 
ment of several commissioners, whose duty should be the fram- 
ing of codes for all the States and for the nation. These 
commissioners should be given salaries large enough to com- 


1 Jurisprudence, Vol. 2, p. 682. 
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mand the services of the ablest jurists and the most experi- 
enced legislators in the country. They should be appointed on 
the recommendation of the justices of the Supreme Court of the 
United States or of the commissioners of the several States on 
uniform laws. The work of the national commissioners should 
be submitted to the State commissioners, and should have the 
approval of the commissioners of at least two-thirds of the States 
that have appointed them. It would not be a difficult matter, it 
seems to me, to obtain for the codes framed in the manner there 
is every reason to expect they would be framed, the unanimous 
approval of the commissioners of all the States; for good lawyers 
examining any matter of law with a view solely to find out what 
is right and best adapted to promote the welfare of a people, are 
apt to agree; and the experience of the State commissioners 
who have met in conference during the last two years is, that 
after a full interchange of opinions upon any subject, and mature 
deliberation, there is no difficulty in securing the unanimous | 
approval of a statute or a resolution on this subject. These con- 
ferences of the commissioners give me a confidence, such as I 
should not otherwise have, that great results can be reached 
through their action. 

The scope of the work of the national commission on uniform 
laws should be left to be determined in some degree by experi- 
ence. After the preparation and adoption of a commercial or 
mercantile code, there might perhaps be a code of maritime law, 
codes of property law and a code of civil procedure. There 
should be codes of criminal law and criminal procedure for the 
national tribunals; and a code of domestic relations, including 
marriage and divorce, for the States. 


Would the States adopt codes so prepared? I think they 
would. It might be the work of years to obtain general assent 
to them, but codes already having the approval of national and 
State commissioners ought soon to meet with general approval. 
If the national codes were adopted by Congress, this would be 
a strong inducement to the States to adopt them; and after some 
States had adopted them, the pressure for uniformity would be 
such that others would speedily follow. 


> 
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I know that the States are extremely jealous of their autonomy. 
But they in no way lose their individuality by voluntarily adopt- 
ing legislation uniform with other States, or with national legis- 
lation. The Committee on Uniform State Laws of the American 
Bar Association, in areport by its chairman, Lyman D. Brewster, 
Esq., fully answers this objection. I quote the concluding 
sentence :! ** One State in a Federal Union, joining with others 
to secure the institution of the same general rights, the realiza- 
tion of the same common freedom, or the suppression of a com- 
mon evil, loses thereby neither dignity, power, individuality, or 
slightest function of local self-government.”’ 


I have had the privilege of presenting to you for your consid- 
eration some thoughts upon important matters in regard to which 
many able men have written and spoken. Coming after them it 
is impossible not to repeat much that has been said already; but 
if I have been able to present the subject in such a way as to 
induce your very strong and influential association to lend its aid 
tothe great cause of uniformity of law in this country, even if 
you do not favor the particular plan for securing it that I have 
advocated, I shall be highly gratified. If those who regard this 
as a great juristic work, are not mistaken in their estimate of its 
importance, it is not unworthy of the earnest attention of the 
lawyers of Virginia, the successors of the lawyers of early 
Virginia, who were the first to suggest a more perfect union of 
the States through the Federal constitution. To secure now a 
more perfect union of the States through uniformity of laws, is 
a work bearing some remote resemblance to that incomparable 
achievement. 


1 Report, 1891, 14 Am. Bar Asso., p. 365. 
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THE RIGHT TO TRY AN EXTRADITED FUGITIVE FOR 
AN OFFENSE OTHER THAN THAT SPECIFIED IN 
THE EXTRADITION PROCEEDINGS. 


The question of the existence of this right, which for many 
years gave rise to much discussion, and called forth a variety 
of argument and opinion, may now, perhaps, be considered as 
settled by the recent decisions of the Supreme Court of the 
United States in U.S. v. Rauscher, and Lascelles v. Ga.? In 
the former of these cases it was held that a fugitive who is 
extradited from a foreign country under a treaty that specifies 
the crimes for which extradition may be had, cannot be tried 
for any other offense than that named in the proceedings for his 
extradition, while in the latter it was decided that a fugitive who 
is surrendered by the governor of one of the United States on 
a requisition from another, may be tried for any offense with 
which he may be charged, whether named in the requisition or 
not; thus making a clear distinction in this regard between foreign 
and interstate extradition, or rather, to give the latter its proper 
name, between extradition and rendition. But in view of the 
past diversity of opinion on the subject, and the great variety 
of considerations that affect its decision, as well as of the fact 
that the court was not unanimous upon the Rauscher case,? it 
may perhaps not be wholly idl¢ to examine the matter anew, and 
see whether there is any real foundation for this distinction, 
and if not, which rule is supported by the better reasoning. 


I.— As to Exrrapition.— Even before the decision in the 
Rauscher case, it seems to have been the prevalent opinion - 
among judges and jurists that an extradited fugitive could be 
tried only for the offense specified in the extradition proceedings ; 


1119 U. S. 407. 414 Alb. L. J.85; 15 Alb. L. J. 224; 
2 13 Sup. Ct. Rep. 687. 16 Alb. L. J. 361; 10 Am. L. Rev. 617; 
3 Chief Justice Waite dissenting. Church Hab. Corp., § 462; Spear 
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and this has of course continued to prevail since that deci- 
sion.! 

In support of this rule it was argued, in the first place, that 
to try the fugitive for another offense was a violation of the 
right of asylum afforded by every nation to those seeking refuge 
within its territory, which right was only surrendered in the 
cases specified in the extradition treaty; and one case even went 
so far as to assert that this right was guaranteed by the treaty in 
all cases in which it was not thus expressly surrendered.” 

The fallacy of this position consists in the assumption that 
this so-called right of asylum is a personal right of the fugitive, 
an idea so absurd as hardly to need argument to refute it. A 
criminal who has violated the laws of his country has thereby 
absolutely forfeited his rights of personal liberty and security, 
in so far as the punishment prescribed for his offense is in dero- 
gation of those rights, and the mere fact of his successful 
escape to another country cannot confer them upon him again, as 
against the law he has violated. ‘* An offender against the jus- 
tice of his country can acquire no rights by defrauding that 
justice. Between him and the justice he has offended, no rights 
accrue to the offender by flight. He remains at all times, and 
everywhere, liable to be called to answer to the law for his 
violations thereof, provided he comes within the reach of its 
arm.’’® The right of asylum is nothing more than the right of 
every independent government to exercise exclusive jurisdiction 
over the people within its borders, and to prohibit any infringe- 
ment of that right; and carries with it immunity to the fugitive 
just so long as that government under which he has taken refuge 
chooses to assert its political rights, and no longer. 

If it were true that this right of asylum is a personal right of 
the fugitive, to be respected by the courts of the country from 
which he fled, then no prisoner surrendered by a country with 


Extrad. (lst Ed.), 94-149; U. S. U.S. v. Lawrence, 13 Blatchf. 295; 
v. Watts, 14 Fed. Rep. 130; Ex p. Re Miller, 6 Crim. L. Mag. 511. 
Hibbs, 26 Fed. Rep. 421; Com. ». 1 Ex p. Coy, 32 Fed. Rep. 911. 
Hawes, 13 Bush (Ky.), 697; State v. 2 State v. Vanderpool, 39 Ohio St. 
Vanderpool, 39 Ohio St. 273; Bland- 273. : 
ford v. State, 10 Tex. App. 627. Con- 3 Benedict, J., in U. S. v. Law- 
tra, U. S. v. Caldwell, 8 Blatchf. 131; rence, 13 Blatchf. 295. 
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which there is no extradition treaty could be legally tried for 
crime; for the very act of surrender would be a violation of 
that right. But this is frequently done, and no one has as yet 
been bold enough to make the preposterous claim that it was 
illegal. And similarly, if this were true, a fugitive arrested jn 
another country, without authority of law, and brought forcibly 
and against his will into the country from which he fled, would 
be entitled to discharge from custody on that ground; but this 
claim is negatived by the weight of authority.’. From this point 
of view, it is difficult to see how extradition even can be upheld. 
For extradition is an act of the political branch of the govern- 
ment, in most countries at least, and if by taking refuge under 
another government, the fugitive comes within the protection of 
its laws, as has been claimed, the courts should protect him from 
an infringement of his rights by the executive. It necessarily 
follows from these considerations that the right of asylum is not 
a personal right of the fugitive, but a mere political right of the 
country in which he has taken refuge; a right which that coun- 
try may surrender at will, and which in no case affords him any 
individual protection, if the authorities of the country from 
which he fled see fit to violate it. This being true, it also follows 
that an extradition treaty, which is itself:a partial surrender of 
that right, cannot operate to confer any immunity upon the 
fugitive, other than that springing from the natural reluctance 
of one government to violate the territorial rights of another. 

In the second place, it has been urged that to try a fugitive 
for any offense other than that specified in the extradition pro- 
ceedings is a violation of good faith with the government that 
surrendered him. But even granting that this is so, it is not 
easy to see how it can affect the right of the courts of the de- 
manding government to try the fugitive on any charge at all, 
when once it has him in its power. It is an elementary principle 
of criminal law that a court which has obtained jurisdiction of 
the person of the accused will not inquire into the means by which 
that jurisdiction was acquired; the mere fact of jurisdiction is 
all with which it is concerned. As was said above, a fugitive 
who has been kidnapped in a foreign country, and brought forcibly 


1 Ex p. Scott, 9 B. & C. 446; Ker v. Illinois, 119 U. S. 436. 
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and against his will into the jurisdiction where he stands accused, 
will not be released on that ground, although the act of kidnap- 
ping is an offence against the government within whose territory 
he is found, as well as a plain violation of his personal right to 
freedom from arrest except by due process of law.! So, too, the 
fact that an arrest is procured by fraud or the employment of 
other illegal means to bring the criminal within the jurisdiction 
will not entitle him to discharge.? Whatever may be the 
illegality of the arrest in the place where made, as soon as the 
fugitive is brought in pursuance of it within the jurisdiction of 
the proper court, that jurisdiction attaches, and the subsequent 
proceedings are based upon that, without regard to the first 
arrest. When, therefore, the court has the fugitive within its 


jurisdiction, it has a perfect right to deal with him as far as its 
own laws permit, regardless of the fact that by so doing it may 
cause political complications with the surrendering government. | 
The judiciary have nothing to do with the political relations of 
the government, these belonging wholly to the domain of the 
executive, as was acknowledged by Justice Gray in his concur- 
ring opinion in the Rauscher case; * and the question of good 


faith between two countries is a mere political matter, with which 
the courts are in no way concerned. It is very true, as was 
pathetically suggested in an article on this subject in 10 American 


1 Ex p. Scott, 9B. & C. 446; Vire- 
maitre’s case, National Police Gazette, 
May 10, 1851, Vol. 6, No. 36; Ex p. 
Ker, 16 Chic. L. News, 17; Ex p. Ker, 
18 Fed. Rep. 167; Ker v. Peo., 110 Ill. 
627; Ker v. Illinois, 119 U. S. 436; Re 
Mahon, 34 Fed. Rep. 525; Mahon v. 
Justice, 127 U. S. 700; State v. Ross, 
21 Iowa, 467; Dow’s Case, 18 Pa. 37; 
State v. Smith, 1 Bailey (S. C. L.), 283; 
State v. Brewster, 7 Vt. 118. To this 
but two cases stand opposed, State v. 
Simmons, 39 Kans. 262, and In Re 
Robinson (Neb.), 45 N. W. Rep. 267, 
both of which rest on the gratuitous 
assumption that to try a prisoner under 
such circumstances would be not only 
a violation of his (fancied) rights, but 
also an offense against society itself, 


whatever that may mean, — “a viola- 
tion of those fundamental principles 
of mutual trust and confidence which 
lie at the very foundation of all organ- 
ized society, and which are necessary 
in the very nature of things to hold 
society together.’’ But whatever may 
be the “ trust and confidence ”’ of the 
criminal that the law will not punish 
him if it gets its hands on him, that is 
certainly not shared by the community; 
so that it can be hardly said to be 
mutual. 

2 Ex p. Brown; 8 Crim. L. Mag. 
676; Re Brown, 4 N. Y. Crim. Rep. 
576; State v. Wenzel, 77 Ind. 428; Re 
Miles, 52 Vt. 609. 

3 119 U. S. on p. 433-4. 
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Law Revrew,! that it is no consolation to a man ‘who is about to 
be hung for treason, that the government honestly suspected 
him of having embezzled five dollars; nor is it an answer to the 
foreign government whose asylum has proved nugatory;’’ but 
these: are considerations for the surrendering government in the 
first place, and for the executive of the receiving government in 
the second. If the fugitive is really guilty, he does not deserve 
to be considered; and it is not to be supposed that he will suffer 
from the prosecution unless he is guilty. It is not the business 
of the courts to enforce the political rights of foreign nations; 
nor does the prisoner bear in his person the majesty cf the 
government that surrendered him, so as to enable him to raise an 
objection that belongs to it alone. No personal right of his has 
been violated, and he has nothing of which to complain. This, 
‘as uppears from the authorities cited by Chief Justice Waite, in 
his dissenting opinion in the Rauscher case, is acknowledged by 
the courts of both France and England, though both countries 
have, through the executive, refused to extradite fugitives in 
certain cases, until assured that they would be prosecuted for 
the offence specified only.? 

It has been assumed that this question should be determined 
by the supposed analogy existing between such cases and those 
in which extradition has been made use of to obtain jurisdiction 
of the defendant in a civil action, by serving him with process 
after his arrival in the demanding country; a proceeding which 
has always been held illegal.* So, also, it has been attempted to 
prove an analogy with cases where the defendant has been de- 
coyed into the jurisdiction for the purpose of obtaining service 
in a civil suit, or the cases in which a non-resident, who has 
come within the jurisdiction for the purpose of performing a 
legal duty, has been served with process in such a suit; in both 
of which the service is held illegal, and will be set aside. 
But there is no real analogy. In all cases where the fugitive 
or non-resident is sought to be held in a civil action, he has per- 


1 Pp. 617. Sandf. (N. Y.) 717; Llsley v. Nichols, 

2119 U. S. on p. 435. 12 Pick. (Mass.) 270; Wanzer v. 

8 Wells v. Gurney, 8 B. & C. 769; Bright, 52 Ill. 35; Underwood v. Fet- 
Benninghoff v. Oswell, 37 How. Pr. ter, 6 N. Y. Leg. Obs. 66; Adriance v. 
(N. Y.) 285; Carpenter v. Spooner, 2 Lagrave, 59 N. Y. 110. 
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sonal rights which are violated by the proceeding, and can there- 
fore ask the court to enforce those rights against the illegal action 
of the other party; but when the charge is criminal, he has no 
such rights. In short, in the cases suggested as analogous, it 
would be a breach of good faith toward the defendant to permit 
the service to stand; but there is no question of good faith as 
between him and the law he has violated. 

This phase of the subject is very fully presented by the court 
in Lascelles v. State,! and is equally applicable here, though 
that was a case of interstate rendition. ‘‘There are various 
reasons why cases involving the fraudulent use of criminal process 
by private individuals to promote the ends of a civil action stand 
upon an altogether different footing from cases where a State 
which has brought a person within its jurisdiction upon one 
charge proceeds afterwards to try him for other offenses against 
public justice. A controlling distinction to be noticed is that a 
person against whom it is sought merely to establish or enforce 
a civil liability has personal rights which are violated by his being 
brought into the jurisdiction by fraud, while, as we have seen, 
an offender against the criminal laws of the State acquires no 
right by his flight or absence from the jurisdiction which the 
courts in the administration of those laws, are bound to regard 
when he is again found within the jurisdiction. This was the 
doctrine of the common law courts, and may now be regarded as 
settled in this country by the decisions of the Supreme Court of 
the United States in the cases of Ker and Mahon, supra. The 
manner in which the accused was brought into the jurisdiction 
is not taken into account, unless some right of the government 
which has surrendered him has been violated, or would be by his 
trial; and such rights, if* not asserted by the government itself, 
the courts are not bound to enforce at the instance of the accused, 
unless by express law it is made obligatory upon them to do so. 
And clearly, if that government would have no right to object to 
his surrender for the offense for which he is put on trial, or has 
not asserted any such right, and in delivering him up imposed 
no condition as to his trial for other offenses, the question of 
good or bad faith, as we have already said, is not involved. 


1 (Ga.) 16 S. E. Rep. 945. 
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Before the State should forego its right to try or punish for vio- 
lations of its laws when the offender is found within its jurisdic- 
tion, we think there should be some very plain and positive duty 
in the premises. But whatever may be thought of the consid- 
erations which should influence the executive department of the 
State, the courts must administer the law as they find it, with- 
out regard to any supposed rights of other States, not defined 
by law, and not asserted before them by the proper authority,”’ 

On the general principles of the common law, then, irrespec- 
tive of statutory enactments, there would seem to be no valid 
reason that can be urged against the power of the courts to try 
an extradited fugitive for any offense with which he may be 
charged, whether specified in the extradition proceedings or not. 
If such action involves a breach of faith with the surrendering 
government, the executive can protect its good name by rescuing 
the accused from the hands of the judiciary. But the question, 
so far as the United States are concerned, is still further compli- 
cated by the provision of the constitution which makes treaties 
**the supreme law of the land,’’ and as such binding on all 
courts, whether Federal or State.!. In view of this provision, it 
cannot be questioned that if an extradition treaty should con- 
tain an express limitation of the right of trial of a surrendered 
fugitive to the offense for which he was extradited, the courts 
would have no power to try him on any other charge; but what 
if the treaty contain no such express limitation? 

In Blandford v. State,? a limitation was held to be implied 
from the enumeration of the offenses for which extradition 
might be had, on the principle that ‘‘ expressio unius est exclusio 
alterius ; ’’ but the maxim does not logically apply, for the treaty 
does not specify the offenses for which the fugitive may be 
tried, but only those for which he may be extradited; so that 
while it is perfectly clear that he cannot be extradited on any 
other charge, it does not by any means follow that he cannot | 
be tried thereon, after having been extradited. Accordingly, in 
the Rauscher case, the court took refuge in vague generalities, 
and held that such a limitation was implied, because ‘it is 
unreasonable that the country of the asylum should be expected 


1 Const. U.S. Art. VI. 2 10 Tex. App. 627. 
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to deliver up such person to be dealt with by the demanding 
government without any limitation, implied or otherwise, upon 
its prosecution of the party.’’ But why? Is it not equally 
unreasonable to suppose that that government, having the power, 
at the time the treaty was negotiated, to insist upon an express 
limitation of the power of trial, preferred to rest upon so feeble 
an implication? The terse language of the chief justice, in his 
dissenting opinion in that case, is far more convincing than the 
hazy pages of the opinion-in-chief. ‘‘ The treaty,’’ he says, 
‘requires a delivery up to justice, on demand, of those accused 
of certain crimes, but says nothing about what shall be done 
with them after the delivery has been made. It might have pro- 
vided that they should not be tried for any other offenses than 
those for which they were surrendered, but it has not. Conse- 
quently, as it seems to me, the accused has acquired no new 
rights under the treaty.”’ 

But there is another circumstance which militates strongly 
against the implication of any such limitation, at least in the 
treaty under discussion in the Rauscher case. That treaty pro- 
vides that ‘* It is agreed that the United States and her Britan- 
nic Majesty shall, upon mutual requisitions by them, or their 
ministers, officers, or authorities, respectively made, deliver up 
to justice’’ all persons who, being charged with certain specified 
crimes, ‘* shall seek an asylum, or shall be found, within the 
territories of the other.’’ This language is noteworthy. 
Had the agreement been that the contracting parties should 
‘deliver up to trial,’’ there could be no doubt as to the limita- 
tion. But will it be seriously argued that to ‘deliver up to 
justice ’’ means simply to try for one specified offense, when the 
fugitive might be guilty of a dozen crimes equally as heinous? 
If that is all it means, we shall have to find a new definition of 
justice. 

Another consideration urged as tending in the same direction 
is the correspondence with Great Britain in reference to the case 
of one Winslow, in which that government refused to deliver up 
the fugitive, until assured by the United States that he would 
not be prosecuted for any but the offense specified in the requi- 
sition. But if this proves anything it certainly shows that that 


'y 
it 
l- 
d 
it 
d 
10 
Ly 
re 
at 
Ly 
ot. 
in 
Sy 
is 
ed 


576 28 AMERICAN LAW REVIEW. 


government recognized the fact that the treaty contained no 
binding limitation on the right of trial; and it was in the debate 
in the House of Lords on this very case that Lord Chancellor 
Cairns acknowledged that the law of neither England nor 
France permitted the prisoner himself to raise this point as a 
defense.! 

The last reason given for the decision in the Rauscher case 
was, that Sec. 5275 of the Revised Statutes, which provides that 
the president shall have power to take all necessary measures 
for the security of an extradited criminal ‘ against lawless vio- 
lence, until the final conclusion of his trial for the crimes or 
offenses specified in the warrant of extradition, and until his 
final discharge from custody or imprisonment for and on account 
of such crimes or offenses, and for a reasonable time thereafter, 
and may employ such portion of the land or naval forces of the 
United States, or of the militia thereof, as may be necessary for 
the safe-keeping and protection of the accused,’’ was intended 
to prohibit trial for other offenses than the one specified in the 
extradition proceedings. But to wring such a meaning from the 
statute necessitates a good deal of violence to the words 
employed. If there is one thing that ‘‘ lawless violence ’’ does 
not mean, it is the orderly and regular proceedings of a court of 
justice, no matter whether it have jurisdiction of the criminal or 
not; and when it has jurisdiction of the person, no matter how 
acquired, there is absolutely no ground on which the word vio- 
lence, much less the epithet ‘‘lawless,’’ can be applied to its 
action in the premises. Of all the reasons given, this seems the 
weakest. 

On all grounds, therefore, the decision in United States v. 
Rauscher, fails; and it may be taken to be the correct doctrine 
that an extradited fugitive may be tried for any offense of which 
he may be accused, unless there be some limitation on that power, 
either expressed or implied clearly, in the treaty under which he | 
is extradited. If there is a lack of good faith in so trying him, 
it is for the government that surrendered him to raise that ques- 
tion; the fugitive himself has no right to do so. 


1 For. Rel. U. S. 1876, 291, cited by Chief Justice Waite in U. S. v. Rauscher, 
119 U. S. 407. 
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II.—As To InterstaTE RenpiT10n.—It has been held by some 
able jurists that there is no difference in principle in this regard 
between extradition and interstate rendition; and that the limit- 
ation on the power of the court to try for offenses other than 
those specified in the proceedings under which the fugitive was 
surrendered, which they supposed to exist in the former case, 
extended to the latter.1_ This view was very strongly advocated 
by Judge Cooley in an article in the Princeton Review.? ‘+ To 
obtain the surrender of a man on one charge, and then put him 
upon trial on another, is a gross violation of the constitutional 
compact. We believe it to be a violation also of legal principles. 
It is a general rule, that where by compulsion of law a man is 
brought within the jurisdiction for one purpose, his presence 
shall not be taken advantage of to subject him to legal demands, 
or legal restraint, for another purpose. The legal ‘ privileges ’ 


from arrest when one is in the performance of a legal duty away 
from his home rest upon this rule, and they are merely the 
expression of reasonable exemption from unfair advantages. 
The reason of the rule applies it to these cases; it should be 
held, as it recently has been in Kentucky,® that the fugitive 
surrendered to one charge is exempt from prosecution upon any 


other. Heis within the State by compulsion of law upon a single 
accusation; he has a right to have that disposed of, and then to 
depart in peace.’’ This needs no further comment than that it 
proceeds upon the erroneous assumption of some right in the 
fugitive, which is violated by his trial for an offense other than 
that for which he is surrendered. 

This view also rests upon a misapprehension of the true nature 


1 Spear, Extrad. (lst Ed.), 340- 
353; Re Hope, 10 N. Y. Suppl. 28; 
Exp. McKnight, 48 Ohio St. 588; State 
v. Hall, 40 Kans. 338. In the last case 
it was actually asserted that there was 
more reason for applying the limitation 
in the case of interstate rendition than 
in that of extradition, because “the 
State from which the fugitive was 
extradited has no effective remedy, 
while a foreign country can protect 
itself by having a provision inserted in 


VOL. XXVIII. 


its treaties with our country, prevent- 
ing the extradited fugitive from being 
prosecuted for anything except the 
offense for which he was extradited, 
or by withdrawing all intercourse 
between it and our country. On the 
other hand, sister States cannot make 
treaties nor can they avoid inter- 
course.”’ 

2 Jan., 1879, Vol. 9 (N. 8.) 156. 

3 Com. v. Hawes, 13 Bush’s Reps. 
697. 
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and scope of interstate rendition, which is wholly different from 
extradition proper. The former is made obligatory by Art. IV, 
§ 2, of the constitution, which provides: ‘* A person charged in 
any State with treason, felony, or other crime, who shall flee 
from justice, and be found in another State, shall, on demand of 
the executive authority of the State from which he fled, be ‘de- 
livered up, to be removed to the State having jurisdiction of the 
crime.’’ It has always been held that this clause of the consti- 
tution makes it the duty of the governor of a State where such 
a fugitive may be found to surrender him when properly requisi- 
tioned so to do, though if he refuses, there is no way in which 
to compel the performance of that duty; and that therefore 
the rendition of a fugitive from one State of the Union to 
another is a matter of absolute right. ‘The authorities de- 
manding his rendition have an absolute right to his surrender in 
all cases of crime. They have as clear a right under the law as 
if the fugitive, instead of being in another State, was in another 
county of this State. The procedure is different in the two 
cases, but in both the arrest and rendition of the criminal is an 
absolute right under the law.’’? On the other hand, the extra- 
dition of a fugitive who has taken refuge in a foreign country is 
conditioned upon the making out of a prima facie case before 
the committing magistrate. This shows clearly that there is no 
real analogy between the two proceedings. 

It scarcely needs argument to prove that under this clause of 
the constitution a fugitive from justice in one State can acquire 
no right of asylum, even in the restricted sense of that word, in 
any other State of the Union. ‘‘ The constitutional provision 
under which his return is demanded was not intended for his 
benefit, nor can a defense be extracted from its terms. Its pur- 
pose was to secure the return and punishment of those who had 
violated the law, and it cannot be tortured by construction into 
a constitutional guaranty against punishment for crime.’’* And 
as it is the duty of the governor of the State in which the fugi- 


1 Kentucky v. Dennison, 24 How. 3 Williams v. ae (Colo.), 28 Pac. 
(U. S.) 66. Rep. 21. 

2 Peo. v. Cross, 19 N. Y. Suppl. 271; 
8. c. aff. 32 N. E. Rep. 246. 
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tive has taken refuge to surrender him on a proper requisition, 
no good purpose could be served by denying the right to pro- 
ceed against him on any other charge than that named in the 
rendition proceedings, and so making necessary another requisi- 
tion, and the consequent loss of time, to say nothing of the 
possibility of a failure of justice through his escape, or the 
refusal of the governer to comply with the requisition.! It has 
accordingly always been the prevailing current of authority that 
a fugitive delivered up from one State of the Union to another 
could be tried in the courts of the latter for any crime whatever, 
whether specified in the requisition or not;? and of course, since 
the decision of. the Supreme Court of the United States to the 
same effect, is now the settled doctrine.* 

If the considerations adduced in the previous part 6f this 
article have proved convincing, the conclusion is inevitable that 
the distinction drawn by the Supreme Court of the United 
States between extradition and interstate rendition, in respect to 
the power of the courts to try a surrendered fugitive for any 
other offense than that specified in the proceedings under which 
he is delivered up, is fallacious; and that as between the fugitive 
and the court the true rule which obtains in this regard in both 
cases is that announced by that court in the case of interstate 
rendition, viz.: That the fugitive may be tried for any offense, 
unless there is some statutory prohibition of that power. This, 
in the case of extradition, leaves the power absolute, unless there 
is such a prohibition expressed in the extradition treaty, or so 
clearly implied as to leave no room to doubt its existence. The 
fear that, owing to the peculiar political constitution of the 
United States, this rule may afford opportunity for the courts of 
a State to involve the general government in international com- 


1 Lascelles v. State (Ga.),16S.E. 12 Pa. C. C. R. 263; Ham v. State, 4 
Rep. 945. Tex. App. 645; Harland v. Ty., 3 
2 Re Noyes, 17 Alb. L. J., 407; Peo. Wash. Ty. 131; State v. Stewart, 60 
v. Sennett, 20 Alb. L. J. 2836; Hackney Wis. 587. 
v. Welsh, 107 Ind. 253; Waterman v. 3 Lascelles v. Ga., 18 Sup. Ct. Rep. 
State, 116 Ind. 51; Com. v. Wright 687; State v. Patterson (Mo.),22S. W. 
(Mass.), 33 N. E. Rep. 82; Peo. v. Rep. 696; State v. Glover (N. C.), 17 
Cross, 19 N. Y. Suppl. 271; s. c. aff. 8S. E. Rep. 525. 
32.N. E. Rep. 246; Com. v. Johnston, 
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plications through the exercise of this power is «a mere chimera; 
for since the aid of the general government has to be invoked to 
secure the extradition of the fugitive, that government undoubt- 
edly retains the power to recover him from the State courts, if 
the action of the latter has any tendency to affect its relations 
with the surrendering government. 


ARDEMUS STEWART, 
PHILADELPHIA. 
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NOTES. 


‘¢ That government of the people, by the people, and for the people 
shall not perish from the earth.’’— Abraham Lincoln. 

** Strangulatus pro républica.’’— James A. Garfield. 

‘* All the strength that I have I dedicate to the service of my coun- 
try.’’— Sadi Carnot. 

‘* Hoch die anarchie !’’—Most, Santo, Altgeld, Waite, et al. 


Wuat Doss Ir Mean? Are We Reatty ApPpROACHING THE MILLEN- 
stum?— There continues to be a marked decline in litigation in the 
English courts, especially in the Common Law Division. Even the 
Chancery Division shows a falling off of 388 to 220 cases from one term 
to the next. 


INTERNATIONAL BanKRuPptTcy.— The government of Holland has invited 
the principal States of Europe to hold a conference with the view of de- 
vising a uniform system of international bankruptcy. The Law Journal 
(London) does not seem to think that the conference will lead to 
practical results. 


Persury.— Sir Augustus Stephenson, the English public prosecutor, 
complains, in his Annual Report, of the prevalence of perjury in the 
courts, especially in the divorce courts. He found material during the 
past year for prosecutions in twenty-three cases of perjury, but suc- 
ceeded in obtaining convictions in a very small proportion of these. 


Tue Lecat Proression iv Great Britain.— Notwithstanding the 
present marked decline of litigation in Great Britain, it is said by the 
Law Journal (London) that the legal profession in England and Wales 
has, since 1859, increased about thirty-eight per cent; in Scotland, 
forty-four and one-half per cent; but in Ireland only two per cent. It 
should perhaps be added that the population of Ireland has substantially 
diminished during that period. 


582 


28 AMERICAN LAW REVIEW. 


Taxinc AN OatH Wirth a Reservation.— The Scots Law Times 
says: At Glasgow Central Police Court on Wednesday a man wanted 
to take the oath with the reservation ‘‘ if there be a God,’’ but Bailie 
M’ Kellar said that he could not take it in that evasive way, and ordered 
him to leave the witness box, whereupon he offered to take the oath in 
the usual form. 


Tue Comine or Copirication. — The New York Law Journal has an 
appreciative article on the late David Dudley Field. It contains this 
paragraph : — 


That the necessity for codification of substantive law, as well as practice, 
will ultimately be universally recognized we have never had the slightest doubt. 
Codification of substantive law is said to be a very difficult undertaking. Un- 
doubtedly it is, and therefore we have advocated attempting it piecemeal, topic 
by topic. Codification, it is asserted, will never clear up all uncertainty. 
Assusedly not. But it will very materially classify and systematize the law, 
and give much better practical results than a system based principally upon the 
accumulation of precedents from individual controversies, and affording some 
authority for almost any vagary and technical iniquity. 


Tue ASSsAssINATION OF Prestpent Carnot has served to convince all 
thoughtful people of the real nature of what is termed anarchism ; that 
it is not in any sense the revolt of an oppressed people against a des- 
potism which is remedial by no other means, but that it is an attack, 
by secret, cruel, treacherous and bloody means, by a small number of 
miscreants against all society and all social order; an attack which, in 
its hellish hatred, makes no discrimination between the best and the 
worst ; which with pistol, bomb or dagger slays Lincoln the emancipator, 
Garfield the patriot, Alexander the liberator, and finally Carnot, one of 
the best, most blameless and most.exalted men that has ever filled any 
public station. The strange thing is that, in a country pretending to 
possess some degree of social order, newspapers are published every 
day advocating the assassination of public men, and even of particular 
men. The vile organ of Herr Most is issued in New York City. It 
advocates the assassination of the heads of States as a remedy for sup- 
posed existing social or economical grievances. It applauded unpun- 
ished, the assassination of the president of France. What can the 
people of New York think of themselves,— what should be said of 
them, in the face of such a spectacle? Crossing the limits of our vast 
country, we find in San Francisco a semi-insane sheet which in a recent 
issue had an editorial headed, ‘‘ Why not Hang Huntington?’’ If 
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some crank, inspired by such editorials, should kill a public man 
thereby pointed out, the editor would be guilty of murder. Some of 
the Chicago anarchists were convicted on those very grounds. The 
man who advises and incites others to the commission of a particular 
crime is equally guilty with the man who throws the bomb, or fires the 
pistol, or plunges the dagger; and the decision in the Anarchist case ? 
will stand as good law now, notwithstanding its attempted reversal by 
an anarchistic governor. 


Excusinc 4 Ventre Man wo Wants To Atrenp A FuneraLt.— An 
amusing story is recorded (and perhaps it is true) of the late Lord 
Hannen. It occurred in the divorce court, over which he presided. 
As Mr. Justice Hannen he was known as a very stern and strict ruler 
of his court ; no man dared to take a liberty with him, and he was never 
known to be hoaxed but on one occasion. A journeyman dressed in 
deep mourning, serious and downcast in expression, stood up and 
claimed exemption from service on that day as he was deeply interested 
in the funeral of a gentieman at which it was his desire to be present. 
‘*Oh, certainly,’? was the courteous reply of the judge, and the sad 
man went. ‘‘ My lord,’’ interposed the clerk as soon as the ex-juryman 
had gone, ‘‘do you know who that man is that you exempted?’’ 


‘““No.”? ‘* He is an undertaker.’’ — Law Gazette (London). 


Law Boox News.— This addition to periodical legal literature is 
issued once a month by the West Publishing Company, of St. Paul, 
the publishers of the so-called National Reporter System, a house which 
probably publishes more law books than all other American law pub- 
lishers combined, and which sends them out to its expectant subscribers 
by the train load. It is, in short, an attractive monthly, devoted to 
current legal literature, generally to the review of new law books. 
Some of its reviewers are eminent men. Mr. Federal Circuit Judge 
Taft, whose name has become conspicuous in connection with enjoining 
railway strikes, reviews ‘‘ Cogley on Strikes and Lockouts’’ in a very 
judicial manner. W.G. Peckham, Esq., of the New York bar, con- 
tributes an interesting review of ‘t Demarest on Elevated Railroad 
Law.’’ Other opinions of new books are collected from the various law 
journals and presented. This publication has also a department of 


1 People v. Spies, 122 Ill. 1; s. c. 3 Am. St. Rep. 320. 
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‘* Miscellaneous Notes,’’ and a topical digest of some of the more recent 


decisions. We always turn over the pages of this publication with 
interest. 


Aw Anecpote or Davin Duptey Fretp.— Irving Browne, in one of 


his ‘‘ American Letters’’ in the Zaw Journal (London), tells this 
anecdote of David Dudley Field: — 


He was very frugal in small matters, the result of his humble circumstances 
in youth and the paternal inculcation of wholesome New England thrift, but in 
large matters he was generous. A little more than a year ago he wrote me— 
certainly with no design of having it heralded, at least in his life-time: ‘ It may 
interest you to know, since I have been charged with parsimony, that in my 
chagrin at the failure of the bar of the country to keep its promise, made ata 
meeting in Washington, after the death of Chief Justice Taney, to look after 
his family, I gave to the clerk of the Supreme Court my personal bond to pay to 
a daughter of the chief justice 500 dollars a year, during her life or mine, I for- 
get which; and that I paid this annuity from the date of the bond in 1873 till the 
daughter’s death in 1891, so that I actually contributed out of my private funds 
9,000 dollars to save the credit of the bar. I had never seen the two daughters, 


nor the chief justice himself, except on the bench, and I loathed his decision in 
the Dred-Scot Case.’’ Mr. Field was an intense optimist, and had the most 
profound religious convictions. I esteem it one of the choicest privileges of 
my life that he admitted me to his intimate and confidential friendship, and 
deemed me worthy of laboring with him to effect the reform of the laws. 


PRENDERGAST, THE MurDERER oF Mayor Harrison. — The history 
of the conviction and subsequent proceedings in the case of this 
wretched assassin affords a common illustration of the delays which 
attend the administration of criminal justice in this country. Prender- 
gast was sentenced to be hanged on the 16th of March last. The 
record of his trial and conviction was presented to the Supreme Court 
of Illinois with a prayer for a supersedeas. The court, after carefully 
examining the record, and the argument of counsel in behalf of the 
application, refused to grant it. The next turn was the usual applica- 
tion to a Federal court for a habeas corpus. This was presented to Mr. 
U. S. Circuit Judge Jenkins, who, after consulting with Judges Woods 
and Seaman, refused to grant the writ. An application was then made 
to acting State Governor Gill for a respite, but after examining the 
merits of the application he declined to interfere. The application was 
made on the petition of nine of the State judges and was based upon a 
doubt as to the sanity of the convict. As a last resort the counsel for 
the convict applied to one of the State judges with affidavits tending to 
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prove that Prendergast had become insane since his trial. After hear- 
ing the merits of this application at a night session of his court lasting 
some four hours, Judge Chetlain decided to submit the question of the 
sanity of the convict to a jury, under a statute of Illinois,! authorizing 
such a course to be taken in the case of a prisoner becoming insane 
after judgment. This jury decided that Prendergast was sane. At- 
tempts were then made to get an appeal with a supersedeas; to get a 
Federal habeas corpus; to get a gubernatorial reprieve. But, strangely 
enough all these attempts failed, and outraged justice was vindicated 
on the thirteenth of July. 


AnoTHER INDICTMENT FOR BLaspHemy. — Every once in a while an 
antiquated religious bigotry shows its hyena teeth in the form of an 
indictment against some respectable citizen, for what is called ‘‘ blas- 
phemy.’’ This time the victim is Mr. C. E. Moore, of Lexington, 
Kentucky, editor of the Blue Grass Blade. His ‘‘ blasphemy’’ con- 
sisted in expressing the opinion in his paper that Jesus Christ was an 
ordinary or natural man who had a human father and mother. The 
statute under which he was indicated is an old one, introduced into 
Kentucky by the Scotch-Irish Presbyterians who were the first settlers 
of that State. The Albany Law Journal, referring to this indictment, 
justly remarks that in a country where freedom of speech and religion 
are granted, there is no place for such a law, and that it should never 
have been enacted. The same journal points out that two numerous 
religious sects, the Unitarians and the Jews, sincerely entertain the 
belief for the expression of which this indictment was found. An ex- 
tension of the principle of this indictment would therefore indict whole 
churches and synagogues, composed in many cases of the most respect- 
able citizens; and this in a State where Mr. Jefferson’s statute of re- 
ligious freedom is understood to be part of the fundamental law. 
Neither the members of a grand jury who at this day could return such 
an indictment, nor the prosecuting attorney who could draw it and 
place it before them, are to be envied by their fellow-citizens. 


Women as Jurors.— Chief Justice Howe, of Wyoming, has written 
a letter in which, after deprecating the notoriety which he has received 
through the circumstance of being the first judge to open court with 


1 Hurd’s Rev. Stat. Ill. 1893, page 523, § 285. 
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women as jurors, and after admitting his prejudices against the policy, 
paid a high compliment to the women jurors who served in his court. 
He said: ‘‘ They were careful, painstaking, intelligent and conscien- 
tious. They were firm and resolute for the right as established by the 
law and the testimony. Their verdicts were right, and after three or 
four criminal trials, the lawyers engaged in defending persons accused 
of crime began to avail themselves of the right of peremptory challenge 
to get rid of the female jurors, who were too much in favor of enfore- 
ing the laws and punishing crime to suit the interests of their clients. 
After the grand jury had been in session two days, the dance-house 
keepers, gamblers and demi-monde fled out of the city in dismay, to 
escape the indictment of women grand jurors. In fact I have never in 
my twenty-five years of constant experience in the courts of the coun- 
try seen more faithful, intelligent and resolutely honest grand and petit 
jurors than these.’’ 


Tue Greatest VeRpict-Getrer Since Erskine.— The Law Journal 
(London) says that the promotion of Sir Charles Russell to the bench 
‘*means the withdrawal from English forensic life of the greatest ver- 
dict-getter since Erskine — with the possible exceptions of Scarlett and 
Holker— and the greatest cross-examiner of the century, with the 
exception of Sir Henry Hawkins. It also raises once more the old 
question whether the supreme advocate makes the best judge. There 
are instances both ways. We know what a feeble likeness Thomas Lord 
Erskine bore to the Hon. Thomas Erskine who defended Hadfield. On 
the other hand, Cockburn maintained and enhanced on the bench his 
reputation at the bar. We have no doubt that Sir Charles Russell will 
make a sound and strong Lord of Appeal. But we incline to the view 
that he will not wield a predominating or even marked influence in 
a tribunal which contains such towers of judicial strength as Lord 
Herschell and Lord Watson, and that his great gifts would appear to 
best advantage if he should hereafter become Lord Chief Justice of 
England.’’ Since the above was printed, Lord Russell has been 


gazetted as Lord Chief Justice of England, to succeed Lord Coleridge, 
deceased. 


GLEAnInG.— It is a popular error still, prevalent in some portions of 
the United States, that indigent persons have, at common law, a right 
to enter the field of another after the harvest is over, for the purpose 
of gleaning any scattering grain that may be left on the ground. An 
article in the Scots Law Times of April 21st makes it clear that such is 
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not the law either in England or Scotiand; that the English Court of 
Common Pleas in the time of Lord Loughborough decided against it, 
Mr. Justice Gould dissenting, and held that there was no authority to 
support the right except an extra-judicial dictum of Lord Hale ;! and 
that, after some conflict of opinion, an authoritative decision was rendered 
against the existence of the right in Scotland.? Blackstone’s dictum in 
favor of the right,? seems to have no higher sanction than a vague 
popular impression founded on the Mosaic dictum, ‘* When ye reap the 
harvest of your land, thou shalt not wholly reap the corners of thy 
field, neither shalt thou gather the gleanings of thy harvest. And thou 
shalt not glean thy vineyard, neither shalt thou gather every grape of 
thy vineyard ; thou shalt leave them for the poor and the stranger.’’ ¢ 


Tue Law or Srrikes.— A reference to the decision of Caldwell and 
Reiner, JJ., in the circuit court of the United States at Omaha, denying 
an injunction to restrain a strike threatened by the employés of the receiv- 
ers of the Union Pacific Railroad, in consequence of the action of the 
receivers in reducing the wages of the employés without notice, was un- 
avoidably crowded out of our last issue. This difficult question seems, 
for once at least, to have got into the hands of a judge possessing a mind 
large enough to handle it. The Union Pacific Railroad had passed into 
the hands of a board of receivers appointed by Judge Caldwell’s court. 
The receivers took the view that all executory contracts of employment 
made between the railroad company and its employés were ipso facto 
dissolved by the appointment of the receivers; and this was probably 
correct in the sense that the receivers had the power, as officers of the 
court, and subject to its approval, to terminate those contracts. The 
receivers undertook to exercise the power, it is understood, without 
consulting with the court, except perhaps with judge Dundy, the dis- 
trict judge for the District of Nebraska. They also presumed to 
exercise it by making an arbitrary reduction of the wages of the 
employés without giving them notice or an opportunity of being heard 
as to the propriety of the reduction, and by applying to the court to 
enforce their arbitrary action by an injunction to restrain the employés 
from striking,— that is to say from quitting work — because of the 
reduction. In other words, they in effect proposed to say to the 
employés, ‘‘ We will reduce your wages to an extent which seems to 


1 Steel v. Houghton, 1H. Black. 51. 3 3 Bla. Com. ch. 12. 
2 Maclaurins Remarkable Cases, 4 Levit. XIX: 9. See also Levit. 
744, XXIII: 22; Deut. XXIV: 19-21. 
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us proper, and the court will compel you to work at those reduced 
wages.’’ That was the infamous proposition which, according to the 
press reports, was presented to Mr. Circuit Judge Caldwell; that was 
the impudence to which the success of the counsel of various corpora- 
tions before other Federal judges had led. Judge Caldwell ruled that 
this could not be done, and it is understood that in this ruling he had 
the concurrence of Mr. District Judge Reiner, of the United States 
District Court for the district of Wyoming. We are unable to speak 
of this decision except from more or less imperfect newspaper reports 
which have come to us. But, according to those reports, Judge Cald- 
well told the receivers, in substance, that they were not the Union 
Pacific Railroad Company, but that they were merely the officers of the 
court ; that the men whom they wanted to have the court enjoin from 
striking were in like manner the employés of the court; that the speci- 
fic performance of a contract to render service would not be enforced; 
that the court would deal reasonably with the men employed under its 
receivers, and that the receivers must give them sixty days notice of 
any contemplated reduction of their wages. In the course of his 
opinion, delivered at Omaha, Judge Caldwell is reported to have used | 
this language: — 


The receivers were the first to break the contract between the court and its 
employés; but if the reverse had been the case the court would not have 
directed or enjoined the men to continue in its service. Specific performance of 
a contract to render personal service cannot be enforced by injunction, by pains 
and penalties, or by any other means. The period of compulsory persona! 
service, save as a punishment for crime, has passed in this country. In this 
country it is not unlawful for employés to associate, consult and confer 
together with a view to maintain or increase their wages by lawful and peace- 
ful means, any more than it was unlawful for the receivers to counsel and con- 
fer together for the purpose of reducing their wages. A corporation is organ- 
ized capital; organized labor is organized capital. What is lawful for one to 
do is lawful for the other to do. ° 


The decision met with the approval of the enlightened press of the 
whole country, so far as we know. It exhibited at once an accurate 
knowledge of the law of the subject, of which other Federal judges 
have shown a deplorable, perhaps a willful ignorance ; and on the other 
hand, in the principle which he laid down for the treatment of the 
employés of a vast railway system, it exhibited the breadth of a states- 
man. It must have been a strange sensation to the railroad attorneys, 
who nad been, of course, continued in office as the attorneys of the 
receivers, — their contract not having been broken by the appointment - 
of the receivers —to find that they were merely the servants of a judge who 
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was in no sort of partnership with the receivers, and whom they could 
not manipulate. It is strange that other Federal judges have been 
ignorant of the principle that there can be no specific performance in 
equity of an executory contract to render personal services. No court 
of equity ever yet enjoined an apprentice from running away from his 
master; and it has been the law since the Year Books that a habeas 
corpus will not be granted to restore an apprentice to his master, who 
has run away from the service after arriving at the age of fourteen, but 
that the only remedy is an action for damages upon the indenture of 
apprenticeship. We could cite hundreds of cases in support of this 
principle if it was necessary; but it is disgraceful in any lawyer not to 
understand it. The same principle, carried into the more intimate 
domestic relations, operates to deny toa father a habeas corpus to restore 
to his custody a runaway son above the age of fourteen who has taken 
service with another. His remedy for the loss of service is to sue that 
other for his son’s wages, or for damages for enticing him away, per 
quod servitium amisit. These lines of judicial holdings rest on the 
broad principle that there can be no slavery under the English law 
except as a punishment for crime. 

On the other hand, it is a principle just as well settled, though of 
course not by so many decisions nor by such ancient ones, that whenever 
a number of employés, having entered into what is called a strike, 
endeavor to enforce their demands against their employer by forcibly 
preventing other men from going to work in their places, or by destroy- 
ing his property, or by impounding it, so that he cannot use it, —a 
court of equity has the power to enjoin them from so doing, and to 
follow up its injunction by process of contempt, —the principle being 
that an injunction is in all cases an appropriate remedy for the protec- 
tion of the rights of business or of property where there is no adequate 
remedy at law, and that the mere fact that a threatened act is in its 
nature criminal and is indictable, does not, where it involves a destruc- 
tion of property or an injury to one’s business, exclude the remedy by 
injunction. This principle we understand to be equally acknowledged 
by Judge Caldwell, as shown in a decision of his to which we referred 
in a former issue. 

We regret that other Federal judges have not been able to see the 
propriety of laying hold of this principle to protect property and busi- 
ness against the unlawful acts of men engaged instrikes. We especially 
regret the recent refusal of Mr. District Judge Hailett of the United 
States Court for the District of Colorado, to apply this principle so as 
to grant an injunction which was applied for by the Beaver Gold Mining 
Company, a corporation organized under the laws of West Virginia, 
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but operating a gold mine at Cripple Creek in Colorado, to restrain the 
striking miners from interfering with the property of the complainant 
and with other employés who had commenced to work in its mine. The 
court is reported to have held that it was not within the power of the 
Federal courts to protect, in this respect and by this means, the prop- 
erty of citizens of another State, because the protection of such property 
was committed to the police power of the State, and rested alone with the 
State authorities ; and the learned judge is reported to have added :— 


If the government of this State has fallen into the hands of socialists, which 
is true, or of imbeciles, which is also probably true, it is most unfortunate for 
the State, but it cannot be held as a reason for this court to exercise police 
power. 


It is too plain for much discussion that this decision was a deplorable 
aberration, and quite out of keeping with the usual excellent manner 
with which difficult questions are handled by the particular judge. 
Jurisdiction on the ground of adverse citizenship, under the rule settled 


by the Supreme Court of the United States, existed, — the complainant 


being a corporation organized under the laws of another State, and con- 
clusively presumed to be a “‘ citizen’’ of that State for the purposes of 
Federal jurisdiction. The learned judge could not, of course, repel 
jurisdiction upon that ground, nor did he do so. It was, then, the 
simple case of a number of citizens of another State appealing to a 
court of their country within the State of Colorado to prevent a body 
of lawless, insolvent and irresponsible men from destroying their 
property and their business. The damages threatened were absolutely 
irreparable ; the situation was most deplorable, for the State authorities 
had not only refused adequate protection, but the governor of the 
State had issued a proclamation commanding the deputies summoned 
by a law-abiding sheriff to protect the property of the complainant, to 
disperse as law breakers, and had committed the unparalleled act of 
ordering two regiments of the State militia to disperse the deputy 
sheriffs and to assist the rioters. Moreover a portion of the same body 
of strikers had set fire to one mine and destroyed it, and the men at 
work in it were long imprisoned in it while it was on fire, and barely 
escaped with their lives. The whole strike was attended with circum- 
stances of unprecedented injury and outrage. It would be a compli- 
ment to call the strikers the Janizaries of labor. They had been 
employed at three dollars a day for a day of ten hours, — twice as much 
as miners are understood to receive in the eastern mines, and probably 
four times as much as they get in Europe. In a period of unparalleled 
commercial and financial distress, when all values were shrinking, when 


( 
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within a short period the cost of the necessaries of life had shrunk by 
one-third ; when the country was filled with roaming bands of unem- 
ployed mén,—these fellows demanded that their hours of work 
should be reduced from 10 to 8 hours; but that no reduction of their 
pay should be made. Their employers met their demand half way and 
agreed to a reduction to nine hours at the same pay. This did not 
satisfy their demands, and they determined to carry their point by 
force. To this end they struck and began the destruction of property, 
and the use of force against the men who stood ready in adequate 
numbers to take their places at the offered wages, and who regarded it 
as a boon to have such a chance of supporting their families. No case 
ever arose in our industrial history which called for the interposition of 
a Federal judge more earnestly or on clearer legal grounds. If the 
injunction had been granted, the troops of the United States would 
have been immediately upon the scene ; murder, arson, and other species 
of outrage would have been prevented, property protected, business 
liberty secured, and peace restored. Undoubtedly it was the primary 
office of the State authorities to prevent the violence and destruction of 
property which were threatened by the strikers; but the fact that those 
authorities, so far as the governor of the State could command them, 
had joined with the rioters, called more imperatively for the interposi- 
tion of the Federal arm, to the extent of protecting the property of 
citizens of other States through its judiciary. How the judge could 
apply the word ‘‘ imbecile ’’ to the officers of the State government for 
not exercising a jurisdiction which it was clearly within his power to 
exercise, without drawing the same imputation upon himself, it is hard 
to understand. That he does not deserve such an imputation is shown 
by his conduct with reference to the more recent railroad strike, where, 
however, his jurisdiction was not more clear. 


PreEsipENT CLEVELAND AND PrestpEent Dess.’’—For several weeks 
since our last issue the people of the United States seem to have been 
under two rulers, President Cleveland and ‘‘ President Debs.’’ ‘‘ Pres- 
ident Debs ’’ evidently supposed — to use an expression current some 
years ago, that he was a ‘‘ bigger man’’ than old Cleveland, but perhaps 
he has discovered his mistake by this time. Thirty years ago it was 
settled amid the thunder of cannon that this country was not large 
enough for two flags or two presidents; and although during the 
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recent strike we saw railway trains in the hands of trespassers bearing a 
flag carrying the letters ‘A. R. U.,’’ yet that flag quickly went down 
before the star-spangled banner. We are now listening to an insufferable 
amount of editorial drivel about the action of the president in calling 
out the troops without waiting for the requisitions of State governors 
being without precedent. It is not without precedent. It is supported 
by the very best precedent, the precedent set by Abraham Lincoln in 
1861. The president is not obliged to await the requisition of State 
governors before using the force at his disposal to execute the laws of 
the Union; and although three bantam governors of great States, 
Altgeld of Illinois, Stone of Missouri, and Waite of Colorado, protested 
to the president against the use of Federal troops in their States, it may 
safely be averred that the time is gone by when the advent of Federal 
troops on the mere mission of enforcing the laws of the Union, is to be 
regarded as an invasion of the ‘‘ sacred soil’ of any State. The long 
protest telegraphed to the president by Altgeld, the anarchist sympa- 
thizer, was a tissue of falsehoods from beginning to end, as the events 
of the very next day proved. The claim made by Governor Stone, of 
Missouri, that he was able to maintain law and order without the aid of 
Federal troops would have proved equally unfounded if Federal troops 
had not appeared in Illinois. Few States in the Union have such a 
humble equipment of militia as the State of Missouri. Every attempt 
to establish a good militia force in that State has been voted down by 
the farmers, the railroad laborers and their sympathizers. The protest 
of Governor Waite of Colorado could not fail to set every loyal citizen to 
thinking. The appalling spectacle of the governor of a State turning out 
the State militia to prevent a sheriff from protecting property from 
destruction at the hands of a lawless body of striking miners — most of 
them foreigners — is without precedent in this country. Such a man is 
not fit to be a governor, nor a constable, nor a municipal dog-catcher. 
The man who disgraces the gubernatorial office in the third State of the 
Union belongs to a class of foreigners of pronounced anarchistic ten- 
dencies, such as never ought to be allowed to land at Castle Garden, 
much less to hold any civic office under the banner of our country. 
Conservative and patriotic opinion everywhere approves the action of the 
president and rejoices that, at an unusual crisis, we had a president. 
possessing the nerve to take the responsibility, just as General Grant 
would have done. The most gratifying fact was found in the tender 
of their services by the aged veterans of the late war, by those who 
served on both sides in that unhappy conflict. Post after post of the 
Grand Army of the Republic, and camp after camp of the Confederate 


NOTES. 593 


Veterans, tendered their services en masse,— showing that whenever 
the integtity of our institutions is assailed it will not lack defenders 
either in the north or in the south. 


DeatH OF Lorp CoLermGr.—The Right Hon. John Duke, Baron 
Coleridge, of Ottery St. Mary, Lord Chief Justice of England, died on 
the 13th of June. According to the somewhat stereotyped sketches of 
him which have appeared in the public prints, he was born in the year 
1821, and was educated at Eton and Balliol College, Oxford, where he 
obtained a scholarship and graduated B. A. in 1842 and M. A. in 1864, 
up to which year he had been a fellow of Exeter College. He was called 
to the bar at the Middle Temple, November 6, 1864, and went on the 


_ western circuit, of which he was for some years leader. In 1855 he was 


appointed Recorder of Portsmouth and was created a Queen’s counsel 
in 1846, being soon afterward nominated a bencher of the Middle Tem- 
ple. He was an unsuccessful candidate for the representation of Exeter 
in August, 1864, but was elected for that city in July, 1865, and con- 
tinued to represent it till November, 1873. In December, 1868, on the 
formation of Mr. Gladstone’s government, he was appointed to fill the 
office of solicitor-general, when he received the honor of knighthood, 
and in November, 1871, on Sir Robert Collier being appointed toa 
judgeship in the judicial department of the Privy Council, Sir John 
Duke Coleridge was appointed to succeed him as attorney-general. 
On the retirement of Lord Romilly in 1873 from the Mastership of the 
Rolls, Sir John Coleridge as attorney-general, though a member of the 
common law bar, received the first offer of that appointment, but after 
mature deliberation he declined the office. Soon afterward, however, 
the death of Sir William Bovill left the chief justiceship of the Court of 
Common Pleas at the disposal of the government, and this high office 
was at once conferred upon Sir John Coleridge, who was sworn in as 


_ Lord Chief Justice November 19, 1873. In the following month he was 


raised to the peerage with the title of Baron Coleridge of Ottery St. 
Mary. Lord Coleridge was at one time a contributor to the Edinburgh 
Review and other periodicals, Lord Coleridge’s greatest title to dis- 
tinction is the part he took when attorney-general in the promotion of 
the reform of judicial procedure embodied in the Judiciary Act 1873. 
He was a ripe scholar, but was chiefly distinguished for his grace and 
finish as an orator. It was the fashion to regard him not as a great 
lawyer. He made a visit to the United States in 1883, as a guest of the 
Bar Association of the city of New York, and in that character visited 
VOL. XXVIII. 38 
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our chief cities and made many warm friends among the American 
bench and bar. If- the speeches made by him at the various banquets 
which were tendered to him had been collected in a book, it would 
make a rare volume. He is succeeded by Lord Russell. 


Treason. — When a judge of the Supreme Court of Pennsylvania 
sitting at nisi prius charged a jury to indict the Homestead strikers 
for treason against the State of Pennsylvania, we took the position in 
these pages that a mere strike of the employés of a proprietor, entered 
into for the purpose of forcing an increase of or preventing a reduction 
of wages, is not in any sense a levying of war, and is not treason, be- 
cause the purpose is not to secure any political action or non-action by 
resisting the constituted authorities.! The following press dispatch 
presents a case where the picture is reversed and where the effort, if 
carried out by the semi-lunatic who made it, would clearly have 
amounted to treason : — 


Topeka, Kansas, May 25.— At a “‘Home Guard” meeting in the Populist 
League rooms here G. C. Clemens said: “ I do not hesitate to say that one of 
the objects I had in view when I advocated the raising of ‘ Home Guards’ was to 
have a force available so that in case the troops or the National Guard are 
called out to stop Commonwealers anywhere west of the Mississippi river we 
can stop the troops or National Guards.’’ Ex-Adjutant General Arts spoke of a 
collision between the citizens and Commonwealers of Leavenworth and thought 
the governor should call out the militia. ‘If the governor neglects to do 
this,’’ he said, ‘I believe the brave sons of Kansas have manhood enough in 
them to rise in their might and say to that little patch up there that laboring 
men will go through their city when they please and if they try to stop them 
then we will wipe your city out of existence.’’ Clemens then introduced the 
following resolution, which was adopted: — 

Resolved, That Captain Hunter be and is hereby instructed to tender the gov- 
ernor the services of the Home Guards to maintain law and order at Leaven- 
worth, as against ex-Chief Justice Crozier, the mayor, the sheriff, the United 
States marshal and other riotously disposed persons. 


If the so-called ‘‘ Home Guards”’ raised by this fellow should come 
in contact, on the theater of war, with the National Guard of the State 
of Kansas (which would scarcely be probable, considering that the gov- 
ernor of Kansas is hand and glove with the leaders of the ‘‘ Industrial 
Armies’’), every member of it would commit an act of treason against 
the State of Kansas. If it should come in contact with troops of the 


1 26 Am. L. Rev. 912. 
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United States, it would be treason against the United States. In either 
case, it would be a levying of war. The purpose would be to over- 
turn the executive action, either of the State of Kansas or of the United 
States, by an armed resistance to its military power. There cannot be 
any possible doubt upon this question. When, therefore, ‘‘ General’’ 
Clemens — we will have to give him a title equal at least to that of the 
horse dealer Coxey — gets his Home Guard organized and fires a single 
shot at a line of troops, or even at a picket or sentinel posted by the 
military authorities of the United States, he will commit an overt act of 
treason within the Federal district where that shot was fired, under the 
ruling of Chief Justice Marshall in Barr’s case, and will be subject in 
that district to indictment, trial and punishment as a traitor. The 
occasion for the raising of an army of Home Guards in Kansas has 
passed away; the ‘‘ Industrial Army ’”’ has ceased to be, as we sup- 
posed it would be, the ‘‘ problem of the future ;’’! for Kelly’s army, 
which started from San Francisco, has reached its natural goal in a work- 
house in West Virginia. But a lot of strikers organized and drilled as 
a military company at Los Angeles, California, during the recent 
strike, with the avowed purpose of resisting the constituted authorities, 
except those of the United States. If they had fired on a line of State 
militia, every one of them would have been guilty of treason against the 
State. 


ARBITRATION IN Contests Between Capital anp Lasor. — During 
the recent railway strike the public prints have been full of the most 
insane drivel upon the subject of arbitration between capital and labor. 
Public meetings were everywhere held, and all the speakers were 
clamorous for arbitration, and most of them for compulsory arbitration. 
No public clamor ever had a smaller underlying basis of sense and 
justice. Those who demanded arbitration did not for a moment con- 
sider that the only question to be arbitrated between the Pullman 
Palace Car Company and its employés was whether the corporation 
should make a contract with its employés which, in its judgment, it 
was inexpedient to make,— in other words, whether it should buy their 
labor at a greater price than, in its judgment, it was expedient to pay. 
Those who demanded that the railroad companies should arbitrate with 
the boycotters did not stop to inquire upon what principle a man can 
be forced to arbitrate with another man about the question whether 
he shall be compelled by that other to break a lawful contract into which 
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he has entered, the performance of which is profitable to him and bene- 
ficial to the public. The whole clamor for arbitration then, was a 
clamor for two things: 1. That, under certain conditions, men shall be 
compelled to enter into contracts into which they do not wish to enter; 
2. That, under other conditions, they shall be compelled to break law- 
ful contracts which they have already made. We put to lawyers the 
question whether this lies within any conception of the office of 
government which has hitherto found its way into the intellects 
of intelligent people. Can the State compel a man to make a con- 
tract which he does not wish to make? This question has been 
answered a thousand times in the negative in cases where the legisla- 
tures have attempted to amend the charters of corporations without the 
consent of all the original co-adventurers. A quotation of these decis- 
ions would fill pages. Can the proposition that a man shall be compelled 
to arbitrate with another man, who is trying to compel him by force or 
intimidation to break his contracts with a third person, be debated for 
one moment in the hearing of lawyers? Is there anything in the nature 
of corporations which drives them to such a necessity? Can the State 
governments, for instance, even in cases where the power to amend 
charters has been reserved, impose upon corporations the obligation of 
entering into contracts, dictated by arbitrators, which they do not wish. 
to enter into; or, at the dictation of arbitrators, of breaking lawful con- 
tracts which they have already made? That this is beyond the power 
of the State legislature seems clear of all doubt. The fourteenth 
amendment to the Federal constitution prohibits the States from 
depriving any person of life, liberty or property without due process 
of law. It is settled that the word ‘‘ person’’ in this amendment 
includes corporations. If the government, through a compulsory arbi- 
tration, forces a corporation into making a contract to employ a certain 
number of workmen, and to pay them a scale of wages by which it 
loses money, is this not depriving it of its property without due process 
of law? Judicial opinion is setting in very strongly in favor of the 
proposition that, while the State legislatures may impose reasonable 
regulations upon railroad companies in respect of their tariffs yet it 
cannot compel them to conduct their business at a loss, because this 
would be confiscation, and a taking of their property without due pro-— 
cess of law. Is there any distinction between such a case and the case 
where a similar corporation is forced to conduct its business at a loss 
through the decision of a board of arbitrators? The proposition that 
a man shall be compelled to arbitrate with another man who merely 
demands that the former shall break his lawful contracts is simply 
infamous. A combination among any number of men, laborers or 
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otherwise, to compel a man, by force or by any species of intimidation, 
to break his lawful contracts, is a criminal conspiracy, and punishable 
as such, both at common law and under statutes, which have been 
enacted in many of the States. When such a conspiracy is formed, 
and when the conspirators make their demand upon a corporation, shall 
it be compelled to arbitrate with them? Shall the State compel any 
man, or collection of men, to arbitrate with a conspiracy? With organ- 
ized crime? These questions seem to answer themselves, and to lead 
to the conclusion that arbitration in these unfortunate disputes can 
never be more than persuasive, and that a court or board of arbitration 
can never be clothed with more power than that now possessed by the 
interstate commerce commission: the power of summoning, hearing 
and recommending. Their judgments can have no more than a moral 
weight, exercised upon the opinion of the contestants and upon that of 
the public. Such is the principle underlying the Federal statute of 
1888, providing for arbitration of controversies and differences between 
railroad corporations and other carriers engaged in interstate and terri- 
torial transportation, and their employés.! 

Under this statute the Congress, although not subject to the constitu- 
tional restraints which would hamper the State legislatures, does not 
undertake to compel the contestants to arbitrate, but predicates an arbi- 
tration upon one party proposing it and the other party accepting it. 
The usefulness of this statute is in a measure destroyed by the fact that 
in the arbitration it does not put the contestants upon an equality. 
There is nothing in the act which prevents the arbitrators from compel- 
ling the corporation to lay bare its business to the public and to its 
business rivals ; while, on the other hand, it contains the provision that 
‘*in no case shall any witness be compelled to disclose the secrets or 
produce the records or proceedings of any labor organization of which 
he may be an officer or member.’’ In so far as it protects the secrets 
of organizations whose conduct affects the public welfare, the statute 
is disgraceful. There is no room for secret political organizations in a 
free republic. Public opinion will not be enlightened by an arbitration 
under this statute, except upon one side of the controversy ; but it will 
be defrauded of a portion of the material which it ought to possess, in 
order to frame its judgment, if the books and records of both parties 
to such a controversy cannot be gone into with equal freedom. Sucha 
one-sided investigation will not satisfy an enlightened public opinion 
and thereby produce the ends sought to be obtained. 


1 Act Cong. Oct. 1, 1888, 25 U. S. Stat. 501. Supp. to Rev. Stat. U. 8S. 
2d ed., Vol. 1, p. 622. 
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Arcusisnop [RELAND ON PatriotTisM.— There is no truer American in 
this country than John Ireland, Archbishop of the Roman’ Catholic 
Church. In an address recently delivered before the New York Com- 
mandery of the Loyal Legion, —a body composed of officers who 
served in the Union armies in the late Civil War, — on the subject of 
patriotism, he used the following noble words : — 


The safety of the republic lies in the vigilant and active patriotism of the 
American people, which will quickly see the dangers to popular government 
and will quickly work to ward them off. There is danger in the ignorance of 
voters. As a rule, the man who does not read and write intelligently, cannot 
vote intelligently. Americans understand the necessity of popular instruction, 
and spare no expense in spreading it. They cannot be too zealous in the mat- 
ter. They need to have laws in every State, which will punish as guilty of 
crime against the country the parent who neglects to send his children to 
school. There is a danger — and the most serious one —in corrupt morals. A 
people without good morals is incapable of self-government. At the basis of 
the proper exercise of the suffrage lie unselfishness and the spirit of sacrifice. 
A corrupt man is selfish; an appeal to duty finds no response in his conscience; 
he is incapable of the high-mindedness and generous acts which are the ele- 
ments of patriotism; he is ready to sell the country for pelf or pleasure. 
Patriotism takes alarm at the spread of intemperance, tasciviousness, dishon- 
esty, perjury; for country’s sake it should arm against those dire evils all the 
country’s forces, its legislatures, its courts, and above all else, public opinion. 
Materialism and the denial of a living, supreme God annihilate conscience and 
break down the barriers to sensuality; they sow broadcast the seeds of moral 
death; they are fatal to liberty and social order. A people without a belief in 
God and a future life of the soul will not remain a free people. The age of the 
democracy must, for its own protection, be an age of religion. 

Empires and monarchies, said he, rely upon the sword and cannon: repub- 
ics upon the citizens’ respect for law. Unless law be sacred a free govern- 
ment will not endure. Laws may be repealed, through constitutional means, 
but while they are inscribed on the statute book they should be observed. The 
lowering of the dignity of the law by deed, teaching or connivance is treason. 
Anarchial explosion, mob riots, lynchings, shake the pillars of the common- 
wealth; other violations of law, the determined deflance of municipal and State 
authority by the liquor traffic, the stealthy avoidance of payment of taxes and 
of custom duties, sear consciences, and beget a fatal habit of disobedience. A 
law-abiding people only is worthy of liberty and capable of guarding its 
treasures. 

What shall I say of the purity of the ballot, of the integrity of the public 
official? I touch upon the life threads of the republic and words fail to ex- © 
press the solemnity of my thoughts. The suffrage is the power of life or death 
over the State. The one licit motive in its use is the public weal, to which 
private and party interests should be always sacrificed. The voter making mis- 
use of the trust deserves to be disfranchised; the man who compasses the mis- 
use, who weaves schemes to defraud the popular will, deserves to be proscribed. 
The public official is appointed for the people’s good, and is sworn to work for 
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it, if he prostitutes his office, legislative or executive, to enrich himself or his 
friends, he has ‘ sold his country for gold” and he is a traitor. The distribu- 
tion of office, or of administrative power, must be based on fitness; the spoils 
system in politics inevitably leads to public corruption, treacherous and unsafe 
administration, and the ultimate foundering of the ship of State. 

‘This country is America; only they who are loyal to her can be allowed to 
live under her flag; and they who are loyal to her may enjoy all her liberties 
and rights. Freedom of religion is accorded by the constitution, religion is 
put outside of State action, and most wisely so; therefore the religion of a 
citizen must not be considered by voter or executive officer. The oath of 
allegiance to the country makes the man a citizen; if that allegiance is not 
plenary and supreme, he is false to his profession; if it is, he is an American. 
Discriminations and segregations, in civil or political matters, on lines of birth- 
place, or of race, or of language — and, I add, or of color— are un-American 
and wrong. Compel all to be Americans, in soul as well as in name, and then 
let the standard of their value be their American citizenship. 

Who will say that there is no work for patriotism in days of peace. If it 
need not to be so courageous as in war, it needs to be more watchful and en- 
during; for the evils against which it contends in peace are more persevering, 
more stealthy in the advance, more delusive in the attack. We can easily 
imagine that a country invincible in war may go down to its ruin amid the luxu- 
ries and somnolence of prolonged peace. 

American patriotism is needed— patriotism intense, which speaks out in 
noble pride, with beating heart: Civis Americanus, Iam an American citizen: 
patriotism active, which shows itself in deed and in sacrifice: patriotism public 
spirited, which cares for the public weal as for the apple of the eye. Private 
personal civic virtue is not uncommon among us; more uncommon is public 
civic virtue, which watches the ballot and all approaches to it, which demands 
that public officials do their duty, which purifies public opinion on all matters 
where country is concerned. This patriotism will save the republic. 

From whom primarily does the republic expect this patriotism? From her 
veteran soldiers. 

This patriotism, America, thou shalt have. I speak for veterans. I speak 
for their brother citizens. 


CHANGE OF VENUE ON THE GROUND OF THE PREJUDICE OF THE 
Jupce. — The Chicago Legal Adviser says: — 


In the semi-civilized commonwealth of Missouri, there is a statute allowing 
a person accused of crime to take a change of venue onthe ground of prejudice 
of the judge, without offering any proof of such prejudice. We may therefore 
credit the story about a negro prisoner who, when asked if there were any more 
jurymen that were prejudiced against him, replied: ‘ No, sah, de jury am all 
right, but I want to challenge de judge! ’’ This Missouri statute was passed 
at the instigation of a Missouri statesman who had a client in jail for train 


_robbery and feared that the local judge had prejudices against that mode of 


crime. It has since been and is now, according to the Globe-Democrat, being 
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used to cheat the ends of justice. As this was the eae of its enactment, 
why should it not be used for that purpose? 


The above is more than half true. The Missouri statute allows the 
indicted criminal to swear the judge off the bench. His affidavit can- 
not be contradicted, but whenever it is presented the judge has nothing 
to do but to order that the papers be sent to another court, or.that 
another judge be substituted in his place. This subject has received 
the most earnest discussion at meetings of the Missouri judges, but 
seemingly without any result. The privilege accorded by the statute is 
used in nearly all cases in the country circuits, and generally for the 
purpose of obtaining the delay of a term, — delay being always favor- 
able to the prisoner. In any proper system of criminal justice, when- 
ever a change of venue is demanded, either on the ground of the 
prejudice of the judge, or of the prejudice of the inhabitants of the 
county, the application should be made and contested before a disinter- 
ested tribunal, whose decision should be final. The customary affidavit 
by which, under the Missouri practice, the judge is sworn off the bench, 
is mere perjury in nearly every case, and known to be such by the 
shyster who procures his client to swear to it, and who has the impu- 
dence to present it. 


Tae New York ConstitutionaL Convention.—The assembling of 
a convention to revise the constitution of the State of New York was 
authorized by a legislature in which the Democratic party was strongly 
predominant. The promoters of the measure did not foresee that 
a reactionary political wave would sweep over the State, and the 
convention which would assemble would be composed largely of 
Republicans. But so it is; and the sonvention has commenced its 
work in the regular practical machine way, by electing a set of officers 
throughout composed of men who are affiliated with the Republican 
party. We do not understand that Mr. Choate, who was chosen as 
president of the convention, has been specially distinguished for inde- 
pendence of political action, or, on the other hand, that he has been a 
thick-and-thin partisan. Our impression is that he is entirely worthy 
of the high honor which has been bestowed upon him. — 

Three subjects press themselves upon the convention for solution: 
1. The reform of the judicial system of the State, so as to prevent the 
delays of justice which now attend an inadequate judicial force and 
overcrowded court dockets. This, it has been justly observed in some 
lay journals, must be left to the solution of the lawyers in the conven- 
tion. 2. The reform of municipal government,—a subject which 
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presents the very despair of political action under a system founded on 
universal suffrage. The reason is that in large cities the riffraff, the 
scum, the ignorant, the corrupt, the debased, far exceed in the aggre- ; 
gate the decent people, and that no reform can take place through a 
reformation of the modes of political action unless there can be a 
reformation of the voting constituencies and of public opinion. All 
that can be hoped for is some substantial degree of amelioration. 
Corruption is the price paid for liberty; and American municipal 
governments will be corrupt until the time comes toward which we 
seem to be tending, when liberty will be put down by the sword ; and 
then there will be merely the substitution of a different kind of corrup- 
tion. 3. Equal suffrage for women. This measure was thrown into 
the foreground by a reference being made to it in the speech of Mr. 
Choate upon assuming the chair of president of the convention; but, 
although strenuous efforts are being made to induce the convention 
to perform the simple act of justice of submitting the measure to the 
voters, it is not likely that they will do so. But the cause will be 
greatly advanced by the agitation of it which will surround the conven- 
tion; and although in this case as in others, justice proceeds with slow 
and halting steps, dragging behind it a ball and chain, yet it will triumph 
in the end. Three States have now adopted the principle of equal suf- 
frage for women ; the movement is gaining ground every day ; the most 
distinguished thinkers such as the late David Dudley Field, are from time 


to time announcing their adherence to it; the time is gone by when any 
man except a cringing politician refrains from making such an announce- 
ment through fear of public ridicule ; the Republican party of California 
have just declared in favor of it; and the consummation of the move- 
ment can only be prevented by a reversal of our present political system, 
and a return to a government of mere brute force. 


Dr. De Laskre Miter on Expert Testmony.— At a recent meeting 
of the Practitioners Club in Chicago, Dr. De Laskie Miller, a retired 
physician of great eminence, and an emeritus professor in Bush Medical 
College, at the close of a debate on the subject of expert testimony, 
used the following language :— 


In the trial of a case it will be conceded that the intent should be to 
present the evidence in such form that it can be comprehended by the 
juror. It will not do to say that a scientific and technical subject can not 
be apprehended by the intellect of the average juror. This would be a con- 
fession that the introduction of expert testimony is a farce. 

It seems to me that not only the facts but also the logical conclusions of © 
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evidence can be reduced to simple terms and be presented in such form that 
a juror of ordinary intelligence can comprehend them and their bearings upon 
“the points in issue. 

It will lessen a verbiage if the dogmatic form is assumed. Then it may 
be allowable to assert that no rights of the parties in a case at law need be 
restricted in order to accomplish the end desired. The parties may call their 
expert witnesses as heretofore, and as they have a right to do. The court 
should have authority, and exercise a proper discretion, in limiting the num- 
ber of experts which may be called. Now we come to the most important 
innovation which gives the promise of relief to the embarrassment of the 
conscientious juror and greater confidence in the justice of the verdict. 

The court should be empowered to summon a witness (one or more) chosen 
on account of integrity and good standing as members of society, and pos- 
sessing superior knowledge and practical experience in the specialty involved 
in the case. Such a witness or witnesses will take the stand free from 
every suspicion of partisanship. 

The counsel, with the judge, shall formulate hypothetical questions, shall 
include every medical fact and principle involved in the issue. 

The question or questions, thus formulated, shall be read to the witness by 
the court, and oral questions leading to further elucidation shall be proper, but 
may be restricted in the discretion of the court. 

A witness of the character indicated will be able to reduce his testimony to 
the simplest terms to unravel perplexing complications. 

It seems hardly necessary to add that the court will not summon experts 
in every case when experts are called by the prosecution and defense, but 
in cases of unusual importance, or when the evidence introduced by the parties 
is contradictory or complicated, the courts should have the authority to do so. 


EncGuisH Law AnD THE Anarcuist Consprracy. — Recent events have 
aroused a general suspicion that the Anarchists resident in this country 
are privy to the plots and explosions which are taking place on the 
continent. Hitherto these foreign refugees have been contemptuously 
let alone by the English police ; and an impression appears to be widely 
spread that England is a perfectly safe asylum and hatching place for 
conspiracies if only they can be styled ‘‘ political.’’ The impression 
has been rudely disturbed by the police raid on the Autonomie Club; 
but there is a disposition to assume that that proceeding and the con- 
sequent appropriation of articles and documents were completely illegal, 
and complaints and claims are, it is said, being presented at Scotland 
Yard in respect of what was then done. It is, therefore, seasonable to 
point out how the law stands towards these Anarchists. In 1858, after 
the Orsini conspiracy, Dr. Bernard was tried in England for his alleged 
share in the conspiracy to murder Napoleon III.,! but, as he was not 


1 Annual Register, 1858, 1 F. & F., 240, p. 828, 
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convicted, the moot point as to the competence of an English court to 
try him under the circumstances was for the time left unsettled. In 
1861, however, by section 4 of the Offences Against the Person Act,! 
all doubts as to the law were removed, and it was expressly provided 
that ‘‘ all persons who shall conspire, confederate, and agree to murder 
any person whether he be a subject of Her Majesty or not and whether he 
be within the Queen’s dominions or not, and whoever shall solicit, en- 
courage, persuade, or endeavor to persuade, or shall propose to any 
person to murder any other person whether he be a subject of her Majesiy 
or not and whether he be within the Queen’s dominion or not, shall be 
guilty of a misdemeanor, ’’ punishable by penal servitude for not more 
than ten nor less than three years. The italicised portions of this enact- 
ment prevent the forming of plots in England against the lives of foreign 
sovereigns; and in the case of Johann Most the penalties of the section 
were imposed on a man who had published articles in the Freiheit news- 
paper exulting over the murder of the late emperor of Russia, and 
containing a general solicitation and encouragement to his readers to 
kill the crowned and uncrowned heads of various States.2 In other 
words, any general incitement to kill any person or class of persons 
abroad is within the mischief of the section, whether the incitement is 
published in a newspaper to the world at large or is made directly to 
some particular individual, and whether it is directed against any named 
person or against a class, such as crowned heads or the bourgeoisie. 
The circular found at the Autonomie Club directed against President 
Carnot appears to fall within the law as thus laid down. 

And turning to the conspiracy portion of the section, if the recent 
explosion at the Café Terminus in Paris was the result of a conspiracy 
hatched here against the bourgeoisie of France, the English courts 
would find no legal difficulty in holding that it was a conspiracy against 
section 4, whether or not it resulted in the death of any person, inas- 
much as the modus operandi and the instruments of the conspiracy are 
obviously calculated to cause death. Nor could any defense be drawn 
from the suggestion that the objects of the conspiracy were political. 
The defense that a crime is political is inoperative in England, and 
is only effective, if at all, as a ground for refusing extradition, while 
the enactment with which we are dealing obviates the necessity of extra- 
dition proceedings. Moreover, as was pointed out by the High Court 
in the case of Francois, a man who destroys a building by means of 
explosives and kills people who are not officers of State, but mere 


1 24 & 25 Vict., c. 100. 2 Regina v. Most, 50 Law J. Rep. 
M. C, 113; L. R. 7 Q. B. Div. 244. 
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private individuals, cannot say that he has committed a political offense, 
and the definition of ‘ political offense’’ in the case of Castioni,! is 
restricted, so far as relates to murder, to offenses incidental to, or 
forming part of, political disturbances, a definition which will not cover 
the ‘* war against society,’’ in which Anarchists exult. Persons, then, 
who in England plot or combine to cause explosions abroad which are 
calculated to destroy human life are subject to the penalties of the 
English criminal law, and the English police have full powers and strong 
duties to foil the conspiracy and arrest the conspirators and to take 
possession of the evidence of crime. With respect to the last matter, 
it was decided in Ireland that an inspector of police was entitled to 
seize the documents and articles relating to an illegal conspiracy — in 
that case the Plan of Campaign — and that no action would lie against 
him for so doing, although he had not and could not have any search- 
warrant authorizing him to take this step.2_ And we may point out that 
in the case of the Autonomie Club the police had evidence that Henry 
(under arrest in Paris) and Bourdin (who exploded himself at Green- 
wich) belonged to the club, and that under sections 73 and 74 of the 
Explosive Substances Act, 1875, search-warrants for explosive sub- 
stances can be issued and executed. By the Explosive Substances. 
Act, 1883, introduced by the present chancellor of the exchequer, this 
power of search is extended* to cases where a crime or offense under 
the latter act is suspected; and under section 4 of the act of 1883 the 
mere possession of explosives under suspicious circumstances is a felony. 
Whether, therefore, Anarchists in London make or conceal bombs or 
advise their use at home or abroad, they are equally within the grip of 
the English criminal law and equally subject to the assiduous and 
praiseworthy attentions of the London police; and they have no secure 
retreat amongst us from the consequences of their wild words or vile 
conspiracies. — Law Journal (London). 


Tue Forcep Laws or THE ConQuEROR AND THE ConFEssor.— Dr. 
Liebermann has ready in the press yet another forerunner of his great 
work upon the Anglo-Saxon and Anglo-Norman laws and institutes, 
with the title ‘* Leges Anglorum Londoniis Saeculo xiii. Ineunte Col- 
lectae,’’ of which we are enabled to give the following outlines. 

It is well known that the palpable interpolations in the so-called laws 


1 60 Law J. Rep. M. C. 22 (1891): 1 ? Dillon v. O’Brien, 20 L. R. (Ir.) 
Q. B. 149. 300. 
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of Edward the Confessor and of William I. have for a long time past 
proved a source of error and difficulty to constitutional historians, and 
that it has been generally agreed to refer the motive of these interpola- 
tions to the period of the dispute about the English supremacy under 
Edward I. The brilliant argument of Bishop Stubbs, in his preface to 
Hoveden (Rolls), perhaps contributed most to what almost seemed at 
one time a final settlement of the question ; but even then Bishop Stubbs, 
with his usual sagacity, recognized the possibility of the interpolations 
in question being both by the same hand, and, moreover, the handi- 
work of a Londoner. This surmise, which the Bishop was then unable 
to verify, is the key to the solution of the problem, and Dr. Liebermann, 
with his unequaled knowledge of the ‘‘ pedigree ’’ of our twelfth cen- 
tury MSS. and his unexampled industry in collating the same, has to all 
appearances been completely successful in assigning these famous 
interpolations to their true date and locality. 

The collection of legal and historical pieces used by this interpolator 
is most characteristic, and can be easily distinguished in the severa 
MSS. which have preserved copies. It was doubtless due to the fact 
that the best-known of these copies, such as the Corpus, Oriel and Cot- 
tonian MSS., are in the handwriting of the early years of the fourteenth 
century, that the interpolations were first assigned to the reign of 
Edward I. ; but Dr. Liebermann is now able to show that these versions, 
as well as the texts of Selden and Twysden, have been derived from 
a lost archetype. Perhaps the most curious feature in the case is that 
interpolations by the same scribe are actually to be found in the Red 
Book of the Exchequer, which was compiled as early as the year 1230, 
and then from an exemplar of about the year 1212. This single piece 
of evidence thus disposes completely of the motive-theory of an 
Edwardian forgery; but, apart from this, Dr. Liebermann has conclu- 
sively shown that the interpolator wrote in the reign of John. For ex- 
ample, though the chief object of these interpolations was to magnify 
the historical importance of the city of London, there is no allusion to 
the antiquity of the office of mayor. This would have been mere 
effrontery on the part of a contemporary of the first mayor of London ; 
but a scribe writing a century later would have had no such scruples. 
This is only one of numerous convincing proofs adduced by Dr. Lieber- 
mann that the compiler and interpolator of the laws of the Confessor 
flourished in the reign of King John, and that he probably used Magna 
Charta and other recent documents for the purpose of his compilation. 

It is in the dissection of this work that Dr. Liebermann appears at 
his best, distinguishing unerringly between old and new information, 
and exposing the whole system of the forger. 
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The latter is regarded by Dr. Liebermann somewhat favorably. It 
is true that he appears at times extremely pedantic, and at others almost 
childish in his credulity ; but for all that he must have been a far-sighted 
politician, unless, indeed, we are to suppose that the idea of a monarchia 
of Great Britain with a caput regni in London, was seriously considered 
in the first years of the thirteenth century. If so, however, we must sup- 
pose that the various passages relating to Scotland, as well as the several 
precedents entered in the Red Book of the Exchequer, from the Treaty 
of Falaise to the end of the reign of Henry III., which were produced as 
evidence in support of the English Imperial claims in 1290, must have 
been preserved with a political purpose — a very inconvenient suppo- 
sition. In any case the interpolations of this early thirteenth century 
scribe will be found to include such familiar assertions as ‘‘ Northum- 
berland usque ad Forth, scilicet Loonia et Galweya,’’ and there are 
some still more archaic references to the creation of a number of Scan- 
dinavian earls of Northumberland, Cumberland, etc., as well as of 
Huntingdon, interpolated before the laws of Cnut, who is here described 
as ‘* Rex Anglorum Britonum et Danorum, Swevorum et Norwegarum.”’ 
Then, again, we have a further ‘‘ prehistoric peep,’’ with the mention 
of a certain ** Beorn Comes Dacus’’ with his ‘‘ auriculae urst.’’ 

The whole of these geographical notices are most remarkable; and 
now that we are assured that they must be dated back to the earliest 
years of the thirteenth century, it only remains for us to suppose that 
this intimate knowledge of the North Sea and Baltic must have been 
obtained from a Scandinavian or Hanseatic source; and, after all, as 
much or more was known of the Far East in the twelfthcentury. Buta 
further question is seriously raised by Dr. Liebermann’s discovery, 
which appears to us to be of even greater importance. Is it not possible 
that these supposed assertions are merely the day-dreams of a patriotic 
Londoner, and that they have less connection with political than with 
commercial considerations — that they were found by Edward I., and 
merely used by him as historical evidence, just as he requisitioned the 
registers of the English monasteries? Dr. Liebermann seems to some 
extent to favor this theory. In any case, the work which he has pre- 
pared will have an equal interest to civic and to northern anti-— 
quaries. — Law Gazette (London). 


Tue Init1atIvE AND RerereNpuM.— The Populist party in several of 
their late conventions, have put in their platform a recital to the effect 
that ‘‘ we favor the Initiative and Referendum,’ but without explaining 
what they mean by the Intitiative and Referendum. Whereat a corre- 
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spondent of the San Francisco Examiner, a Democratic paper, writes 
to inquire what the Populists mean by the Initiative and Referendum, 
instead of writing to a Populist organ, as he would have done if he had 
not intended merely to be facetious. His inquiry provoked a facetious 
editorial. ‘The editor knew perfectly well what the Populists meant, 
and if they had expressed their meaning in a long explanatory resolution 
he would have denounced it for its long-windedness. Every intelligent 
person knows that what is called the Initiative and Referendum is a 
mode of legislation, by which the legislature merely proposes laws to 
the sanction of the people, the people adopting or rejecting them by a 
popular vote. There is nothing new in this mode of legislation, even 
in this country. Every State constitution and every constitutional 
amendment, is established in this way, unless there be in some States 
other exceptional modes. A convention is now deliberating in the State 
of New York upor the task of framing a new constitution. They will 
submit the draft of such an instrument to the popular vote; time will 
be allowed for its public discussion in the press and otherwise; the 
people will then vote upon it. The present indications are that the 
people of the State of New York are alive, as any intelligent self- 
governing people should be, to the great importance of the work which 
the convention is doing, and that it will not be allowed to pass by a 
mere nominal vote, such as that which ratified the Missouri constitution 
of 1876. It is not to be supposed that, even in the important work of 
constitution making the Referendum performs a merely perfunctory 
office. Morrison R. Waite was presiding over a constitutional conven- 
tion at Columbus, Ohio, in January, 1874, when the news came by 
telegraph — as much of a surprise to him as to any member of the con- 
vention — that he had been nominated to the office of chief justice of 
the Supreme Court of the United States as the successor of Salmon P. 
Chase, deceased. In the midst of an ovation such as has seldom dis- 
turbed the evenness of the proceedings of so grave a body, he passed 
from its presidency to a judicial throne; but the constitution proposed 
to the electors of Ohio by that convention was rejected by them. The 
writing of judicial opinions by courts of last resort, and their official or 
other publication envolve, in a looser sense, the principle of the Initia- 
tive and Referendum. In stating the facts of the cases which they 
decide, in adding a statement of their decision, in setting forth at 
length the reasons for their conclusions, and in publishing those 
reasons in official volumes with careful attention to their accuracy, 
the judges really submit their deliberations to the final arbitra- 
ment of public opinion—first, indeed, to the opinion of the 
legal profession. but ultimately to that general public opinion 
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which in a democracy is, after all, the source of all law. The 
electors of Ohio rejected the constitution prepared by the convention 
over which, at the outset of its deliberations, Chief Justice Waite 
had been called to preside; but neither the professional nor the popu- 
lar Referendum will reject his subsequent judicial work. Although 
his intellectual character was negative and self-restraining ; although he 
seemed at all times to doubt his own powers and to question the 
accuracy of his own conclusions; although he wore the honors of his 
great office with a modesty that was almost as conspicuous as ostenta- 
tion would have been;— yet those who have been accustomed to 
regard him as a judge of mediocre capacity, acquire an increasing 
admiration for his judicial work as the years go by. Our so-called 
** local-option laws,’’ by which the question of prohibiting, within given 
counties or municipalities, the sale of intoxicating liquors, is referred 
to the electors of the particular localities, is another instance of the 
Initiative and Referendum. The practice has been adopted with 
regard to matters of general legislation in Switzerland, but to what 
extent we are unable to state at this writing. It is believed that public 
opinion will grow in favor of this kind of legislation, and that the time 
will soon come when intelligent people will cease to regard it as a hair- 
brained measure of an excitable people who are trying to reform every- 
thing in a manner they know not how or what. It will put a negative, 
more or less, on corrupt legislation and upon fraudulent legislation that 
is smuggled through in the hurry of the last days of the session, not- 
withstanding the safeguards which our State constitutions have at- 
tempted to impose upon the passage of laws. But, on the other hand, 
it will enable the parsimonious agricultural vote, in the eye of which a 
dollar is as big as a cart-wheel, to block the entire wheels of the gov- 
ernment by rejecting an appropriation bill; and it will no doubt be 
attended with other evils and inconveniences which experience alone 
will disclose. 


Tue State Ownersuip or Rartroaps.— The conclusion is more and 
more pressing itself upon thoughtful minds that the only way out of the 
calamities entailed by railway strikes on the one hand, and by the cor- 
ruption and greed of railway corporations on the other, is the State 
ownership of railways. The Populist party demand such ownership in 
their platforms, but the demand is not to be discredited by that fact. 
For a quarter of a century the opinion has been growing among men 
of well informed and well balanced minds, that the business of the 
- railway carrier sustains such a relation to the welfare of the public that 
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it can no longer be entrusted to a private corporation. We are merely 
repeating legal truisms when we say that railway companies are incor- 
porated and endowed with extraordinary privileges in consideration of 
an undertaking on their part to perform a strictly public service. So 
strong and clear is the law on this subject that it will not permit them 
to cast off the performance of the public duties which they have 
assumed by leasing, mortgaging, or otherwise aliening either their 
franchises or such of their property as is necessary to the exercise of 
those franchises, without the consent of the State; and consequently 
that a railway lease, mortgage or sale is ultra vires and void unless 
authorized by an act of the legislature. Whenever, from any cause, 
these corporations become incapable of performing the public duties 
which they have thus assumed and cease to exercise for the public 
benefit, the vast powers with which they have been endowed, 
then the State must of necessity take back to itself those powers 
and franchises and itself assumes their exercise. | Railway strikes are 
becoming more and more frequent, and more and more wide-spread and 
calamitous ; what is worse they involve other industries ; what are called 
‘* sympathetic strikes ’’ of employés engaged in other industries are now 
frequently, and will soon be habitually, made to support them; the 
commerce and the whole industrial and social life of the country are 
thus subjected to a succession of increasing paralytic shocks produced 
by these industrial wars. There seems to be but two remedies: either 
a total change in the structure and in the character of our institutions, 
involving a vast centralization and an increase of the powers of the 
Federal government with a corresponding increase of its army, or else 
the more simple and practicable remedy of the government ownership 
of all_interstate railways, which would naturally, perhaps necessarily, 
carry with it the government ownership of all branch or connecting 
railways, so that the Federal government would own the entire railway 
system of the country. The men engaged in that service would then 
be enlisted for definite periods of service, as in the army. They would 
be sworn to fidelity to the constitution. They would be cared for when 
sick or when wounded, in government hospitals, if need be. On the 
other hand, they would not be permitted to quit its service without a 
discharge on application and for reasonable cause, before the expiration 
of their period of enlistment. Their grievances, if any, would be 
redressed by their appeals to Congress, ending in the enactment of 
general laws by a legislature elected by their ballots in common with 
those of their fellow-citizens engaged in other employments. With a 
remedy open to them through the channels of the constitution and the 
VOL. XXVIII. 39 
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laws for all grievances, there would be no excuse for a general strike. 
Such a strike would be a strike against the United States. It would be 
an insurrection against the United States, and would be treated as such, 
and would be put down by the military power of the United States. 
But under our system of government, where the vote of the poorest and 
humblest man counts as much as does that of a Huntington or a 
Vanderbilt, we can scarcely imagine a condition of things which would 
afford an excuse for a strike of such government employés, and such 
a thing would not be anticipated any more than a strike of the post- 
office employés or police-officers in one of our cities. The railroads 
would, of course, be expropriated by the government upon the condi- 
tions imposed by the Federal constitution of paying just compensation 
to their owners. Interest-bearing bonds of the United States would be 
issued in direct payment; or if cash were demanded, interest bearing- 
bonds of the United States would be marketed and sold to raise such 
cash. The rights of lienholders would be respected; provision would 
be made for paying the interest upon their mortgages and for paying 
its principal when due; and every man having an unsecured claim for 
supplies furnished but not paid for would, it may be assumed, be paid 
«before the government would assume control. A just and enlightened 
policy would provide for the settlement and payment of any damages 
which might be inflicted upon shippers, upon the agricultural commu- 
nities, or upon other third persons, through the operation of these 
government railroads. In such cases the common law maxim which 
exempts the government from responsibility would not be allowed to 
apply ; and governmental insurance would be provided for those employés 
who might receive injury in the service; and aged employés and those 
permanently disabled in the service would receive suitable pensions. 
The most forcible arguments which are leveled against the State 
ownership of our railroads rests in a deep and well-founded suspicion of 
the strength of our own institutions to bear such a weight. Who or 
what, for instance, is the government that the Populists demand shall 
own and operate the railroads? Certainly,it is not now the Populists. 
It is the Democrats; it was recently the Republicans ; and doubtless it 
will soon be the Republicans again. The leading statesmen of both of 
the great political parties are in the main honorable and upright; and. 
nothing is so gross an imputation upon our institutions and the char- 
acter of our people, and nothing is more unpatriotic, than the wholesale 
abuse of public men which fills the public prints. In many cases it is 
deserved, but it should not take the form of wholesale denunciations ; 
it should not be leveled against those by whom it is not deserved. But 
it cannot escape attention that, although the presidential chair may be, 
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as it has always been, filled by able and upright statesmen; by men 
whose public aims have been patriotic; by men whose breasts are clear 
of any thought of pelf; yet behind them and beneath them in the par- 
ties to which they belonged there have always been an undermining 
mass of corrupt manipulators and fixers,— the Crokers, the Filleys, the 
Buckleys,— which no political party has yet been able to shake off. 
The influence of these men could corrupt, debauch and deprave the 
system of the governmental ownership of railroads, but not more than 
it now corrupts, debauches and depraves the post-office department. 
But their influence could be minimized under a proper civil service law 
and under a more active and enlightened public opinion; and it is safe 
to assume that with an increased governmental responsibility, in a matter 
touching so widely the interest of every citizen, the public opinion of the 
country would become more enlightened, more sensitive and more vigor- 
ous. But even if we take the example of the post-office department, 
it cannot be disputed that the office performed by that department of 
our government, although the postmasters are lately appointed politi- 
cians, is better performed than that of the telegraph companies or the 
express companies. Nor is this a new and untried experiment ; it would 
only be new and untried with us. Many of the governments of Europe 
own their railways ; and so it is with the Australasian colonies of Great 
Britain. The governments of the latter are understood to be based 
upon universal suffrage; and are not substantially different in any re- 
spect from our own. In the face of the spectacle of the successful 
operation by those colonies of State railroads, it is impossible for us 
Americans to delude ourselves into the belief that we have not founded 
or cannot found a government strong enough to do the same thing. 
The experiment should begin by a foreclosure of the government's lien 
on the Union Pacific and Central Pacific Railroads, thus establishing a 
central trans-continental government railroad from Omaha to San 
Francisco. 


A Feperat ‘‘ Tripunal pes Conriits.’’— We are going to commence 
pleading for a Federal tribunal des conflits, with the hope of interesting 
thoughtful members of the profession and procuring a discussion of the 
subject in our general and local bar associations. We have endeavored 
to maintain a steadfast attitude against the manifest tendency of the 
Federal judiciary to seize jurisdiction which has never been granted to 
it, through artificial and unfaithful interpretations of the constitution 
and acts of Congress. We are equally in favor of that judiciary 
appropriating and exercising whatever useful jurisdiction itglearly pos- 
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sesses. The feeling among American lawyers in favor of promoting 
uniformity in the laws is strengthening every day, and a movement in 
that direction, inaugurated by Governor Hill of New York, depending 
upon the concurrent action of the States, has already gained consider- 
able headway.' One of the most deplorable circumstances connected 
with our Federal system of government, lies in the conflicts of law in 
respect of private rights between citizens of different States. We 
believe that the material exists in the constitution of the United States, 
if properly cultivated and developed, to enable the Supreme Court of 
the United States to constitute itself a tribunal for the ultimate decision 
of these conflicts, on the ground that they really present Federal ques- 
tions. The Federal Union is the creature of the voluntary compact 
known as the constitution of the United States which declares that ‘‘The 
citizens of each State shall be entitled to all the privileges and immuni- 
ties of citizens in the several States.’’? It is well known that this pro- 
vision has heretofore been handled very tenderly by the Federal 
Supreme Court, and has so far been allowed a very narrow and limited 
range of application. We are not familiar with the opinions, if any 
were expressed, concerning this provision by the men who made the 
constitution. But we cannot avoid thinking that a faithful interpreta- 
tion of it would enlarge it so far as to make what is called a Federal 
question of cases, for example, where a receiver appointed in one State 
is not allowed to sue in another; where a creditor in one State, of a 
debtor in the same State, is not allowed to seize the property of that 
debtor by attachment in a third State ; and where, in general, the courts 
of any State treat the citizens of other States as aliens or foreigners 
whenever they sue therein for the enforcement of particular rights. 
The same instrument contains another provision from which it should 
seem the Federal judiciary might exercise a much larger superintendence 
in the character of a tribunal for the settlement of such conflicts, than it 
now assumes to exercise. We allude to the provision that ‘‘ full faith 
and credit shall be given in each State, to the public acts, records and 
judicial proceedings of every other State.’?? We believe, though 
knowing that the settled interpretation is the contrary, that whenever a 
judicial assignment of all the property of a debtor takes place in one 
State for the purposes of a general and ratable administration among 
his creditors, that ‘‘ full faith and credit’’ given to the ‘‘ judicial pro- 
ceedings’’ of that State, requires that that assignment should be 
allowed to operate in other States. If the Supreme Court of the United 


1 28 Am. Law Rev. 69. 3 Tbid., art. 4, § 1. 
Const. S. art. 4, 3 2. 
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States would lay hold of these two provisions and give them an ample 
interpretation, and by that interpretation would assume jurisdiction to 
settle the numerous conflicts which arise between the rights of citizens 
of the different States, in so far as each State treats the citizens of other 
States as foreigners, —it would render a great public service, and one 
against which there would be scarcely a whisper of complaint. It is a 
pressing necessity that an overruling authority to settle such conflicts 
should exist somewhere, no matter how it settles them. That there is 
no such authority, unless it be in the Supreme Federal tribunal, is 
equally apparent. That material exists in the constitution to support 
the exercise of such a jurisdiction, we venture to suggest. But we 
throw these views out, not as very positively entertained, but rather 
for the purpose of eliciting thought upon the subject, and obtaining 
expressions of opinion from our professional brethren. 


ImpLieD ResERVATIONS UPON LEGISLATIVE Power.— An examination 
of the opinion of Chief Justice McIver, of South Corolipa, in the 
decision in which the Supreme Court of that State overthrow the so- 
called ‘‘ Dispensary Act,’’! shows that a majority of the court place 
their conclusion that the statute under consideration is unconstitutional, 
partly upon the ground that there are in every freeState implied limitations 
upon the power of the legislature. The decisions in the margin are cited 
by the learned chief justice in support of the proposition that there are 
implied limitations restraining State legislatures from imposing taxes for 
other than public purposes.’ The first of these cases is generally cited 
as the leading case upon the doctrine, but we believe that it was first 


1 McCullough v. Brown, 19S E. in substance, that the legislature 


Rep. 458. 

2 Loan Assn. v. Topeka, 20 Wall. 
655; Parkersburg v. Brown, 106 U. S. 
487; Lowell v. City of Boston, 111 
Mass. 454; Allen v. Jay, 60 Me. 124; 
Feldman v. City Council, 23 S. C. 57. 
In a suggestive article on the South 
Carolina decision inthe New York Law 
Journal the decision of the Supreme 
Court of the United States in the 
Chicago Lake Front cases (146 U. S. 
387) is referred to as resting on an 
affirmation of this doctrine. The 
reasoning of the court does not 
necessarily affirm the doctrine. It is, 


cannot commit the breach of trust of 
giving away to a private corporation 
one of the public harbors of the 
State. The real reason is that when 
the legislative trustee commits such a 
breach of trust, no constitutional 
restraint preveuts its successor in the 
trust, that is to say a succeeding 
legislature, from undoing the breach 
of trust, by repealing the act of its 
predecessor. Thedecision necessarily 
overrules—or at least refuses to 
apply in that instance—the Dart- 
mouth College case, and that was the 
ground of the dissenting opinion. 
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announced by Mr. United States Circuit Judge Dillon, and that this 
ease simply affirmed his decision. Notwithstanding the great names 
giving support to the doctrine, we utterly protest against it as a princi- 
ple of constitutional law. In order to understand how utterly out of 
place it is, it is necessary to do no more than consider the theory upon 
which the power of the judiciary to refuse to give effect to an act ‘of 
the legislature can alone be supported. In the first place, attention is to 
be drawn to the fact that the power was never granted in any written con- 
stitution, Federal or State. It was seized by the judges, and its seizure was 
for a long time contested as an usurpation, and it is well remembered 
that an attempt was made in Pennsylvania to impeach the judges of the 
Supreme Court of the State on this ground. The only ground on 
which the early judges who first seized the power attempted to defend 
themselves against the charge of usurpation of legislative power — 
because it is an act of legislative power to repeal as well as to enact a 
statute — was that the constitution was the paramount law, designed to 
impose limitations upon all departments of the government and to pro- 
tect the reserved rights of the people; that the judges were sworn to 
support the constitution — not to support the acts of the legislature; 
that when they were requested to give effect to a statute which was 
challenged as being in conflict with the constitution, it became their 
duty to lay the constitution and the statute before them side by side, 
and if there appeared to be a plain conflict, to give effect, according to 
the obligation of their oath, to the paramount law, and consequently to 
deny effect to the act of the legislature which was inhibited by the 
paramount law. It was always conceded by the judges that this was 
an extraordinary exertion of power on their part. They naturally felt 
that they assumed a position more or less unseemly in the public esti- 
mation — the position of one co-ordinate department of the government 
assuming the right to sit in judgment upon the acts of another co- 
ordinate department ; and they consequently exercised the power under 
the just feeling that nothing but a plain and undeniable conflict be- 
tween the statute and the paramount law could justify them in exer- 
cising it. Such being the ground and the only ground, on which the 
American courts assumed the power to set aside acts of the legislature — 
a power exercised by no other judiciary in the world — no room was 
left for the exercise of the power on mere casuistric or doctrinal 
grounds. No room was left to exercise it merely because acts of the 
legislature come in conflict with the theories entertained by the judges 
upon economic questions, as they have so often exercised it in setting 
aside legislation prohibiting the so-called ‘‘ truck store system’’ of 
mining and manufacturing companies. No room— absolutely no 
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room — was left to exercise it on any such conception as that there are 
implied limitations upon legislative power not found in the written con- 
stitution, but found somewhere else, in the breast of the judge or in his 
clouded theoretical imagination. He has not been sworn to support any 
unwritten constitution containing such implied limitations. No power, 
express or implied, has ever been granted to him to invade the func- 
tions of a co-ordinate department of the government — a department 
directly responsible to the people — and to overturn its acts on this 
ground. There are indeed implied limitations in every free government 
on the power of the legislature; but these limitations rest upon moral 
sanctions which appeal to the legislators and to their constituents, but 
not to the judges. If one legislature oversteps those implied limita- 
tions, an ample remedy is found in an appeal to the people and in the 
election of another legislature which will repeal the obnoxious statute ; 
but no other theory can be devised by which the judiciary can defend 
themselves against the imputation of usurpation when they assume to 
set aside an act of the legislature on that ground. It is nothing more 
nor less than an impudent invasion on their part of the functions of a 
co-ordinate branch of the government — an impudent assertion of their 
power to overturn acts of the legislature upon grounds that are merely 
moral and theoretical. If judges would busy themselves in consider- 
ing the implied limitations upon their own power, instead of hatching 
implied limitations upon the power of another branch of the government, 
they would present a more decent spectacle. 


Accrssion OF THE Unitep States TO THE DECLARATION OF PARis.— 
Two interesting contributions upon this subject have appeared in the 
Yale Law Journal. One of them, in the February number of that pub- 
lication, by Professor Theodore S. Woolsey, urged that the United 
States accede to the Declaration of Paris of 1856, that ‘‘ privateering is 
and remains abolished.’’ The other is by Lieutenant-Colonel Winthrop, 
Deputy Judge Advocate-General of the Army, in the March number. 
Colonel Winthrop draws attention to the fact that the power to grant 
letters of marque and reprisal is expressly conferred upon Congress by 
the constitution ;* and he points out that no treaty can reach so far as 
to abrogate a power conferred by the constitution upon Congress, and 
that, notwithstanding any such treaty, it would be competent for Con- 


1 Just as was successfully done in 2 Const. U. S. Art. 1, $8 
the Chicago Lake Front case, 146 U. 
S. 387. 
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gress, whenever in its judgment an expediency demanded it, to exercise 
the power, as was done during the Civil War by the act of March 8, 
1863. He points out that no treaty can possess a higher legal force 
than a statute.' He might have gone further, we think, and safely have 
said that a treaty cannot have as high an effect as an act of Congress, 
but that it may be abrogated by an act of Congress, as the Burlingame 
Treaty with China was abrogated. This seems clear when the nature of 
a treaty and of an act of Congress are drawn into comparison. A 
treaty is a compact with a foreign power, whose validity depends upon 
the concurrence of the president and one branch of Congress; but a 
statute requires the concurrence of both branches of Congress and of 
the president, or the concurrence of two-thirds of both branches where 
the concurrence of the president is withheld. That it is not competent 
for the president, with the concurrence of the Senate, in the exercise of 
the treaty-making power, to enter into an agreement with a foreign 
nation, the effect of which will be to abrogate and surrender a power 
which is conferred upon Congress by the constitution, seems to be clear 
ofdoubt. At the same time, the moral sense of the civilized world is in 
favor of the abolition of privateering. The burning or the destruction of 
private property at sea in time of war can no more be justified upon 
moral grounds than can the destruction of private property upon land. 
In our national infancy, privateering was a weapon in our hands against 
the mother country, having as it did a great commerce upon the seas, 
which weapon we could not afford to surrender or lay down. That time 
is happily past; and now as the United States is the only one of the 
great powers holding out against the Declaration of Paris, it should 
seem that we ought to concur in that Declaration in so far as the treaty- 
making power can concur, subject, of course, to the power of any future 
Congress to abrogate our concurrence. That concurrence would have 
at least a strong moral effect upon any future Congress, and although 
it might not be effectual in emérgencies that might arise, it would at 
least tend to show our present humane intentions. 


Responstsitity ror Tortiovs Acts. — A series of articles of great 
historical value, under the above caption, have been going through the 
Harvard Law Review, written by Pror. Jonn H. Wicmore, of the 
Northwestern University Law School. A most interesting subject is 
developed in the third article, and one which cannot have escaped the 


1 13 Opinions of Att’ys-Gen. 354. 
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attention of students of the year books and the early English reports. 
It is that in respect of liablility for negligent torts. The theory of a 
liability growing out of the failure to use ordinary or reasonable care 
was unknown to the early English law, but the only defense accepted 
by the judges was that of unavoidable necessity. Some variations, and 
even contradictions of this principle exist, and one or two of them still 
exist in the law. For instance, on the one hand a man setting a fire 
was held culpable for any damage done by it, and could only defend on 
the ground of unavoidable misfortune or accident.!_ On the other hand, 
the rule, still prevalent in the law, that where a man keeps an animal, 
such as a dog, not naturally or necessarily vicious, and a third person 
is injured by it, the keeper will not be liable in damages in the absence 
of a scienter, that is to say, unless he knew the animal’s vicious habits, 
is in principle a direct contradiction of the rule of liability of one who 
should set out a fire. Both rules were made in favor of landowners 
who formed the dominant influence in the kingdom and in whose behalf 
nearly all laws were established and decisions rendered, with very little 
regard to actual justice. Any tenant, or even tramp, could set out a 
fire and destroy the property of a landowner, and the landowner policy 
therefore held one who might set out a fire responsible for the damage 
done thereby, unless he could prove something in the nature of an over- 
ruling necessity or an unavoidable accident. On the other hand, the 
landowning gentleman kept hounds and other dogs, and still does, for 
the amusement of himself and the annoyance of his neighbors; and 
when the neighbors, consisting of his tenants, or even of humbler 
people, sought to hold him liable for their bites, the complaisant judge 
compelled them to prove that the landowner knew of the vicious habits 
of the dog, which could seldom be done. The common law rules of 
champerty and maintenance, re-inforced as they were by succession of 
statutes, were founded in the same policy. ‘The Norman robbers seized 
the land of the Saxon, dispossessing him of all he had and thereby 
disabling him from paying the cost of actions to recover it, and it was a 
convenient rule that prohibited the dispossessed from making an 
agreement to divide the land with some one that might come forward 
with money and support his action to recover it; and as the strong 
continued in succession to dispossess the weak, and as the powerful 
landowners dictated the legislative and judicial policy, we have the 
law of champerty and maintenance, not only as a doctrine of the 
common law, but as embodied in a succession of statutes which were 


1 This doctrine will be found em- Stamp, 1 Salk. 13 (and in other re- 
bodied in the case of Tubervil v. ports) decided in the year 1698. 
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held to be merely declaratory of that law. The infamous law of distress 
for rent, under which even the beasts of a stranger found on the 
demised premises could be driven off and held as a security by the 
landlord for the payment of rent by his tenant, is a part of the same 
policy. The strange thing is that enlightened American judges have 
not been able to see this, or that if they have been able to see it that 
they have ignored the lessons which should be adduced from it, and 
have continued to prepetuate these abominable principles. 


. 
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ApopTion — EFFect oF AN ADOPTION OF A CHILD IN ONE STATE UPON 
THE DEVOLUTION OF REAL ProperTY IN ANOTHER StaTE.—In Gloss v. 
Sankey,! the Supreme Court of Illinois have held, in substance, that 
an adoption of a child in another State, valid by the law of that State, 
is operative upon the descent of real property of the adopting parent in 
the State of Illinois. In other words, that the adopted child will take 
‘by inheritance the same as a child born in wedlock.”’ 


ConstituTionaL Law: Process or Law — Vauipity or 
Statutes ProvipinG FOR THE SuMMARY ABATEMENT OF NUISANCES BY 
DestroyinG Property.— In the decision of the Supreme Court of the 
United States in Lawton v. Steele,? we are taught another lesson on the 
scope of that clause of the fourteenth amendment to the Federal consti- 
tution which prohibits the States from depriving any person of property 
without due process of law. The court hold that it is competent for the 
legislature of a State, in the exercise of the police power respecting the 
regulation of fisheries, to enact a law declaring that any nets or other 
devices used in catching fish in violation of law, are public nuisances, 
and that the game protectors and other persons are authorized summarily 
to destroy the same, and that this summary destruction does not involve 
a deprivation by the State of private property without due process of 
law. Three of the judges dissented. The opinion is delivered by 
Mr. Justice Brown. While some of his reasoning may be open to criti- 
cism, it is on the whole characterized by the breadth of mind which has 
distinguished all his judicial work ; and there will be a general disposition 
to concur in the result. Perhaps the most notable thought in the opinion 
is that the property which the statute authorizes the game commissioners 
and private individuals to destroy is of no great value, or of so little 
value that the expense of condemning and destroying it in a judicial 
proceeding instituted by the State would be greater than the value of 
the property condemned and destroyed ; so that the State would in many 


1 148 Ill. 536; s.c. 36 N. E. Rep. 628. 3 They were the Chief Justice and 
2152 U. S. 183; s.c. 14 Sup. Rep. Justices Field and Brewer. 
499, 
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cases be deterred from executing a needful law by the expense involved, 
And the learned justice suggests that the rule would be different in the 
case of property of great value, such as a ship apprehended in smuggling. 
It may be doubtful whether any line of reasoning can be sustained which 
proceeds on the ground that the constitution throws a different kind of 
protection around property of great value than around property of small 
value; for this is tantamount to saying that the constitution is made for 
the rich and not for the poor. Nor is the difficulty fully met by the 
reasoning of the learned justice that one whose property is thus seized 
may avail himself of legal remedies. He may recover it by a writ of 
replevin, or if it is destroyed illegally, he may have an action for its 
value. Whatever may be the state of judicial theory on this question, 
the fact is that legal remedies are expensive, that the law is costly, and 
that poor people are often compelled to forego their legal remedies and 
to submit to wrong, from sheer inability to hire a lawyer or to give 
a replevin bond. Besides, the statute in question permits any per- 
son. to destroy the offending property, and such person is author- 
ized at once to act as judge, jury and sheriff, without giving 
any notice to the owner of the property which he assumes to 
destroy, or any opportunity to justify its being put to the 
offending use. The person thus invested with summary judicial and 
executive power over the property of his neighbor may be wholly 
insolvent — the most irresponsible vagabond in the community; and 
how could an action for damages against such a person be regarded as 
a legal remedy? ‘The circumstance that the property is seized and de- 
stroyed without a trial by jury does not seem to be controlling. We 
do not understand that a trial by jury is necessary to the conception of 
due process of law; but we understand the concession to be that it is 
still competent for the States, notwithstanding anything in the Federal 
constitution, to curtail the right of trial by jury as far as they may see 
fit, or to abolish it altogether. Nor does the argument in the opinion 
founded on the analogy of those municipal ordinances which provide 
for the punishment of petty offenses in the municipal police courts 
without a trial by jury, appear to have very great force ; since in those 
cases there is a right of appeal to a superior court where trial by jury 


is demandable, and hence the constitutionality of such ordinances has | 


generally been sustained on the ground that the right of a trial by jury 
is preserved in the right of appeal. The difficulty with the statute lies 
in the fact that it authorizes the destruction — not merely the seizure — 
of private property without any opportunity on the part of the owner to 
be heard before any one possessing judicial authority in the premises. 
The game commissioners might be invested with such authority, and 
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where they gave the owners of the property an opportunity to be heard 
by publishing the fact of its seizure and its intended destruction, in 
some newspaper, or by posting hand-bills, or otherwise, that would 


- doubtless satisfy the constitutional right to a notice and a hearing. 


Every city, in the spring of the year, rids itself of dogs running | 
uncollared and unmuzzled on the streets, by simply seizing them and 
impounding them, and killing them if they are not reclaimed by their 
owners within a certain length of time; and although the most valuable 
dcgs are sometimes destroyed in this way, we believe that these meas- 
ures are upheld as absolutely necessary to the public safety in the way 
of preventing hydrophobia. But here the dog is not immediately killed 
when found by the policeman on the street. He is seized and detained 
for a certain number of days; and his loss conveys, in point of fact, a 
sufficient notice to his owner that he has probably been seized by the 
public dog-catcher. 

The real ground on which this opinion seems to be supportable is 
this: that the fourteenth amendment was never intended to prevent 
what was due process of law for us at the time of the adoption of it, 
and for our ancestors through immemorial ages, from still being due 
process of law; that summary and drastic remedies have been found 
necessary by experience for many police purposes connected with the 
public health and welfare, and especially for the preservation from 
destruction of game and fish; that while no support for the rightful 
use of the remedies can be found in theoretical lines of reasoning, yet 
their necessity is vindicated by experience, and they have always been 
in use as a part of our ancestral law. For instance it would be impos- 
ble to justify, on any theoretical line, the propriety of a statute which 
makes it a misdemeanor for a man to have in his possession a prairie 
chicken at a given season of the year, no matter how innocently he 
may have acquired it; and yet such statutes are constantly upheld, at 
least in the State courts. 


Crimnat Law: LiaBility oF OVERSEER OF THE Poor For MALTREAT- 
MENT OF CHILD Pauper BY Parsimonious Master. —In the case of 
Comm. v. Coyle, the Supreme Court of Pennsylvania hold that a 
director of the poor, who knowingly apprentices a child pauper to service 
with a cruel and parsimonious master, or who, having reason to know 
that the child’s health is impaired by the master’s treatment, takes no 
steps to rescue him, is guilty of a misdemeanor at common law. 


1 28 Atl. Rep. 634. 
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Disparrinc Divorce Suysters.— In People v. MacCabe,' it was held 
that an advertisement reading,—‘‘ Divorces legally obtained very 
quietly ; good everywhere. Box 2344, Denver,’’ is against good morals, 
is a false representation to the public, and a libel on the courts of 
justice, and that the continued publication of it in a newspaper consti- 
tutes an offense for which the court is empowered to strike the offending 

ttorney from its roll. And he was struck. And all such ought to be 
_ struck. 
**So let the stricken deer go weep, 
The hart ungalléd play, 
And some must laugh, and some must weep, 
Thus runs the world away.”’ 


Execution or Witt: Matrer BeLow Tue Sicnature.— In the case 
of Baker yv. Baker,? the Supreme Court of Ohio decide that the 
addition, after the signature and attestation clause in a will, of the 
words, ‘* My sister-in-law is not required to give bonds in probate,” 
does not vitiate the will, but that it will be nevertheless regarded as 
signed by the testator ‘‘ at the end thereof’’ as required by the gov- 
erning statute. The reasoning of the court is that where words are 
added after the signature to a will, of such an import that it is obvious 
that the testator would not wish the rejection of the words to destroy 
the rest of the will, it will not be allowed to have that effect. The 
added words, however, will not be admitted to probate as a part of the 
will. 


ForeiGn Extrapition: Treaty Provisions not Exciusive.—In Ez 
parte Foss, the Supreme Court of California had before it for deter- 
mination a very important question of international law, namely, 
whether in the case of the existence of a treaty between two countries 
whereby each agrees to surrender to the other fugitives from justice 
charged on probable cause with having committed certain enumerated 
offenses, this excludes the power to surrender for an offense not enumer- 
ated in the treaty. The court hold that it does not.‘ The case was 
that of a citizen of California, who had been indicted in that State for 
the crime of embezzlement and had escaped to the Hawaiian Islands, 
and had been delivered up upon the request of the American minister, 


1 18 Colo. 186; s.c. 32 Pac. Rep. 280. 
2 37 N. E. Rep. 125. 


3 Rev. Stat. Oh., § 5916. 
4 McFarland, J , dissenting. 
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backed by a requisition from the governor of California. The treaty 
between the United States and the Hawaiian Islands in relation to the 
extradition of fugitives from justice does not include the crime of 
embezzlement. On the return of the prisoner to the State of California, 
it was attempted to secure his release on a writ of habeas corpus sued 
out of the superior court of that State. The court refused to discharge 
the prisoner. There is a very clear and learned opinion by Mr. Justice 
De Haven; but the question would seem too obvious for any difference 
of opinion, and the dissenting opinion must be set down as an unac- 
countable aberration. The idea that, by agreeing to surrender escaped 
criminals to the justice of another country in the case of certain named 
offenses, the country to which a criminal escapes who has committed 
some other offense, is disabled from surrendering him, if it sees fit to 
do so, on a mere principle of comity, is obvious nonsense. If the 
prisoner had been kidnaped in the Hawaiian Islands and brought here 
without the consent of the government of that country and the govern- 
ment of that country had demanded his return, a totally different 
question would have been presented. But no country is obliged to 
make itself the cesspool for the escaped criminality of other countries, 
and every country has the right, as a principle of international law, to 
expel from its limits the citizens of every other country. As it has the 
power to expel them of its own mere motion, it has of course the power 
to surrender them for any cause, or without any cause, upon the 
request of the country whose citizens they are. In the case on which 
we are commenting, the petitioner Foss was within the jurisdiction of 
the State from whose justice he had fled, and no other State was de- 
manding his rendition, but he was impudently asking the Supreme 
Court of California to lend a legal sanction to his former escape. The 
fact that judges can be found who will write dissenting opinions on 
such a question proves that there are judges on some of our appellate 
benches that will dissent on the most obvious propositions that can be 
presented to the minds of lawyers. 


Taxation: Exemption — Purety Pusiic Cuarity.’’— The Supreme 
Court of Pennsylvania have recently held that an institution called 
‘The Masonic Home,”’ incorporated by the legislature of the State for 
the purpose of providing and sustaining one or more houses for desti- 
tute widows and orphans of deceased Free Masons in that State, which 
is supported entirely by the charitable efforts of the Masonic Order, 
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and from which no profit of any kind is derived, is not a ‘‘ purely public 
charity ’’ within the meaning of the constitution of Pennsylvania ; so that 
so much of the incorporating act as exempts its property from taxation is 
void,— the reason being that a ‘‘ purely public charity’’ must be a 
charity extended to the whole public, and not restricted to a particular 
society, sect or other organization.! 


CORRESPONDENCE. 


FEDERAL JUDGES LONG ON THE BENCH. 


To the Editors of American Law Review: 


In your issue of May-June, 1894, you give the forty years’ service of Judge 
Hoffman in California, as the longest continuous service of any Federal judge. 
There have been, however, five district judges who have served as long or 
longer. Henry Potter of the Albermarle district in North Carolina served from 
1802 to 1857; Ashur Ware of the Maine district served from 1822 to 1866; 
Judge Betts in the southern district of New York, from 1826 to 1867; John 
Davis in Massachusetts from 1801 to 1841, and Elijah Paine in Vermont from 
1801 to 1842; also in the District of Columbia, Judge Cranch was one of the 
circuit judges from 1801 to 1806, and then was chief judge from 1806 to 1855, 
and James 8. Morzell was circuit judge from 1815 to 1863. 

Yours sincerely, 


Jonn M. ZaNE 
SaLt Lake City, 


1 Philadelphia v. Masonic Home, 28 Atl. Rep. 954. 
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JoNxES ON LIENS, SECOND EDITION.—A Treatise on the Law of Liens, Common Law, 
Statutory, Equitable and Maritime. By LEONARD A. JONES. Second Edition. Revised 
and Enlarged. In Two Volumes. Boston and New York: Houghton, Mifflin and Com- 
pany. The Riverside Press: Cambridge. 1894. 

This treatise, it is generally known, is the concluding part of a connected 
series of treatises, projected by the learned author fifteen years ago, on the 
subject of property securities. The first was his celebrated work on the law of 
Mortgages of Real Property, which we think must continue to stand as his most 
important work. The second was his work on Railroad Mortgages, covering 
a very special department of the law of mortgages and treating of a mortgage 
of a character so peculiar as to cover at once the real property, the personal 
property, and the franchises of corporations created to build and operate rail- 
roads. The third was his work on Chattel Mortgages; the fourth, his work on 
Pledges; and the present work completes and rounds up the vast and ambitious 
project of the author. To say that these works have been received with a high 
degree of favor by the profession is to state what every well-informed member 
of it knows. The long years of continuous labor which have been expended 
in the preparation and revision of these works are attested on almost every 
page of them. In the judgment of the writer of this notice, the great excel- 
lence of these works consists in the fact that the author approaches every 
subject with absolute judicial impartiality and in an absolutely honest and 
unbiased frame of mind, and that he draws his deductions and builds his text, 
not by appropriating and revamping the labors of other authors on similar sub- 
jects, but by a slow and methodical study and comparison of the judiciary and 
statutory law. A large measure of his success has been due, it is believed, to 
the fact that he was fortunate enough at the outset to discard the idea that the 
law can be expressed by a mere codification or statement of its general princi- 
ples; whereas the truth is that the whole body of the law can be reduced 
to a limited number of general principles or rules, but that a knowledge of 
these principles or rules will no more be a knowledge of the law than 
will a knowledge of the size, shape, texture, weight, general movements, 
etc., of a complicated mechanical tool, be a knowledge of how to use it 
with safety and effect. The difficulties of the law lie in its application. The 
errors so often made by judges consist in misapplying legal principles about 
which all lawyers agree. Nor has the author of these works neglected, as 
American legal authors so often do, the statute law. He has proceeded upon 
the view that the statute law is not only a part of the law within the State 
enacting it, but that it is paramount to the so-called judge-made law, and 
cannot, consequently, be ignored by a writer, without failing to state what the 
law really is in its fullness and proper symmetry; for to state what the courts 
have held in the construction of statutes, without stating in hac verba or in 
substance what the statutes enact, is stating the incident and not the prin- 
cipal—is describing the branches, while ignoring a description of the 
trunk of the tree. The theory with which Mr. Jones originally entered 
upon the task of exploring the vast field of statute and case-made law 
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involved in these works, is best expressed in the following quotation’ 
from the original preface to the work before us: ‘The favor with which 
the profession has received the works of this series, heretofore published, 
I attribute largely to the fact that I have dealt with the subjects at close 
quarters, so to speak; that is, I have sought to examine the subjects in 
such detail as to enable me to state and discuss all the difficult and doubt- 
ful questions that have arisen and been passed upon by the courts. Many of 
these might have been hidden or passed by under a statement of an elementary 
principle; but as these works were intended for the practicing lawyer, rather 
than the student, I have deemed it my province to find out the uncertainties in 
the law, and if I could, to refer them to some principle, or to classify them, and 
at least to state them, if I could dono more.’”’ A habit, protracted for twenty 
years, of collecting, analyzing, comparing and stating the results of the vast 
and more or less conflicting and intertangled mass of statutes and judicial 
decisions which we in America call law, has certainly made this author a wise 
lawyer. His mental habit vividly recalls the noble tribute which Byron paid to 
Gibbon:— 
* Patient, slow, exhausting thought, 
And hiving wisdom with each studious year; 
In meditation dwelt, with learning wrought.” 

This habit has annexed more than usual importance to his conclusions upon 
questions where the statute law is difficult of interpretation, or where the judi- 
cial decisions are conflicting, and has made his works in an eminent degree safe 
works for the use of the judge and practitioner. He is not a critic; his mindis 
destitute of cranks and hobbies; and his treatment of subjects such as would 
engage controversial minds strongly upon one side or the other, proceeds as 
colorless as in the best judicial opinions; and his style is the best form of 
judicial statement. 

The second edition of Mr. Jones’ latest work is given to the profession after 
a lapse of five years from its first edition, with the addition of much new mat- 
ter, founded upon an examination and citation of more than 1200 new cases, 
Notwithstanding this great addition, such changes in the typography and the 
size of pages, and such condensations in some places of matter as it appeared 
in the original edition, have been made as have prevented the present edition 
from containing more than one hundred pages in excess of the firstedition. In 
addition to the official reports, the author has rendered a great service to many 
of his readers by citing the reports of the National Reporter System, as well as 
the American decisions, the American Reports and the American State Reports. 
Many of his readers will wish that he had added citations to such cases as are 
published in the Law Reports Annotated. As this work stands, although it may 
be said facetiously to relate to a lien subject, it is by no means a lean work. 
Every page is full of meat, so to speak. In many cases, where his citations, 
either of decisions or of statutes, have been numerous, the author has taken 
the pains to tabulate them in alphabetical order under the names of States and 
territories, which for distinction are printed in bold-faced type. As this work 
now stands the number of eases cited in it seems to be about 8,000. Consider- 
ing that the subject rests largely in statutes, and that the author has been 
obliged to state the statute law to a great extent either in substance or in form, 
this number of cases is certainly large. The typography is fair, but it does not 
seem to be up to the usual high standard of the Riverside Press. §.D. Tu. 
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JONES ON CHATTEL MORTGAGES, FOURTH EDITION.— A Treatise on the Law of Mortgages 
on Personal Property. By LEONARD A. JONES, Author of Treatises on “‘ Mortgages,” 

« Railroad Securities,” “ Pledges,” and “ Liens.” Fourth Edition, Revised and Enlarged. 

Boston: Houghton, Mifflin & Co. New York: 11 East Seventeenth street. The Riverside 

Press, Cambridge. 1894. 

The author states in his note to this edition that he has incorporated in 
the work the new cases, more than 800 in number, and the changes in the 
statutes, published since the preparation of the previous edition; that in 
addition to the usual references to cases in the official reports, additional 
references have been made to all cases, both those now added and those cited 
in previous editions, which are reported in the reporters of the National 
Reporter System, and to all cases reprinted in the American Decisions, the 
American Reports, and the American State Reports, —thus in many instances 
giving references to two or three reports for the same case. He also states 
that there are some two thousand more cases cited in this edition than in 
the original edition, and that the work has been enlarged by the addition 
of some two hundred pages of new matter. We can credit his further state- 
ment that this increase in the number of cases is not apparently exhibited in 
an increase of size of the work, owing to the effort which has been made to 
condense and improve the statements of law as previously made. This work, 
as it now stands, is incomparably the best work we have on the subject of which 
it treats. 8S. D. Ta. 


JONES ON MORTGAGES, FIFTH EDITION.— A Treatise on the Law of Mortgages of Real 
Property. By LEONARD A. JONES, Author also of Treatises on “ Railroad Securities,” 
“Chattel Mortgages,” “Liens,” etc., etc. In Two Volumes. Fifth Edition. Boston: 
Houghton, Mifflin & Company. New York: 11 East Seventeenth street. The Riverside 
Press, Cambridge. 1894. 

The distinguished author states in his note to this edition that he has 
incorporated in it about 4,000 cases decided since the last revision. He has 
omitted all sections of the last edition treating of vendors’ liens, whether 
implied or reserved, this subject being fully covered by his treatise on Liens 
which we have elsewhere noticed. He has omitted detailed statements of the 
provisions of statutes relating to the recording of mortgages, making instead 
brief references thereto, and he has inserted a full statement of the general 
law governing Registration and Notice. The sectional numbers used in pre- 
vious editions remain unchanged, except in the two chapters relating to 
Registration and Notice. The sections in these chapters were numbered 
anew because of large omissions and additions. The learned author states 
that the present edition contains citations of more than twice the number of 
cases contained in the original work, and that the text has been enlarged 
by several hundred pages of new matter, though this excessive enlargement 
has been prevented by condensing, by the omissions above referred to, and by 
the use of smaller type. We can easily credit the statement that more time 
and labor have been given to these four successive revisions than to the 
preparation of the original work. In addition to citing the official reports, 
he has in this as in the last editions of his other works, added references 
to the reporters of the National Reporter System and to the American 
Decisions, the American Reports, and the American State Reports, for 
cases found in those unofficial series, thus in many instances giving refer- 
ences to two or three reports for the same case. He has also referred to 
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many cases which have been published in the Reporter System, though not 
yet in the officia reports. These references to unofficial reports will prove 
of very great value to lawyers who have not access to libraries containing all 
the official reports of the American State courts; and we could only have 
wished that Mr. Jones had added references to another very useful and well 
edited series, the Lawyers Reports Annotated. Doubtless his tireless diligence 
will supply this omission in his next edition. What we have elsewhere said 
in this number in reviewing the second edition of Mr. Jones’ work on Liens, 
might perhaps have been better said here, when reviewing what will doubt- 
less stand as his greatest work; though it seemed best at the time to express 
those views when dealing with his latest published work. This able, impartial, 
and conscientious writer has put the bench and bar of his country under the 
most lasting obligations to him; and they will join with us in the wish that 
his strength may hold out, not only to furnish them with further revised 
editions of his existing works, as additions to the materials of our jurisprud- 
ence may require, but also to make explorations into new fields and furnish 
them with treatises on other leading titles of the law. S. D. Tu. 


BROWNE ON SALES.— The Elements of the American Law of Sales of Personal Property. 
By IRVING BROWNE, Author of “ Domestic Relations,” “Criminal Law,” “ Parol 
Evidence,” etc. Boston: The Boston Book Company. 1894, 

This is a small manual of less than 300 pages, intended chiefly for the use of 
students, though the learned author hopes, and not without reason, that it may 
also be found useful to the practicing lawyer. Itischaracterized by the extreme 
brevity of statement which distinguished the head notes written by this author 
when editor of the American Reports, — a brevity so great as to leave the reader 


to do too much of the thinking, it would seem. There are, however, in some 
cases copious explanatory notes, and even considerable quotations from judicial 
opinions. The Boston Book Company have produced it in the best style, and 
we cordially commend it to all students and practitioners. 


THE AMERICAN CORPORATION LEGAL MANUAL, Volume Two, 1894 (to January 1, 1894). — 
Edited by CHARLES L. BORGMEYER, of the Newark, New Jersey, Bar. Plainfield, N. 
J.: Honeyman & Co. 1894. 

This is a compilation of the essential features of the statutory law regulat- 
ing the formation, management and dissolution of general business corporations 
in America, North, Central and South; and also in England, France, Germany, 
the Netherlands, Italy, Russia and Spain. It also contains a synopsis of the 
patent, trade-mark and copyright laws of the world, prepared expressly by 
members of the bar in different localities. The work is intended as a work of 
reference for lawyers, officers of corporations, investors, and business men 
generally. This seems to be an annual revision of the first volume, so-called, 
which was published last year. Lest there should be some misunderstanding 
as to the nature of this work, we ought to state that it deals almost exclusively 
with the statute law, though references are here and there made to judicial 
decijsions explaining that law. It is chiefly made up of contributions on the 
‘corporation laws of particular States and countries by experts in those laws 
residing in such States and countries. The forms which it contains will no 
doubt be found valuable aids to the officers of corporations. The usefulness 
of this book cannot be doubted when it is considered that lawyers are frequextly 
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called upon to give advice in regard to the formation of corporations in other 
States, and even in regard to corporation law in foreign countries; though it is 
generally unsafe to proceed in any important matter governed by the laws of 
another State or country without the assistance of competent lawyers in that 
State or country. The editor has been favorably known to the profession for 
a number of years as the editor of the New Jersey Law Journal. 


GOULD’S MEDICAL DICTIONARY. — An Illustrated Dictionary of Medicine, Biology, and 
Allied Sciences, Including the Pronunciation, Accentuation, Derivation, and Definition 
of the Terms Used in Medicine, Anatomy, Surgery, Obstetrics, Gynecology, Therapeu- 
tics, Materia Medica, Pathology, Dermatology, Pediatrics, Ophthalmology, Otology, 
Laryngology, Physiology, Neurology, Histology, Toxicology, Dietetics, Legal Medicine, 
Psychology, Climatology, etc., etc., and the Various Sciences Closely Related to Medi- 
cine: Bacteriology, Parasitology, Microscopy, Botany, Zoology, Dentistry, Pharmacy, 
Chemistry, Hygiene, Electricity, Veterinary Medicine, etc. By GEORGE M. GOULD, A. M., 
M. D. Author of ‘“‘ The Students’ Medical Dictionary,” “ Twelve Thousand Medical 
Words Pronounced and Defined,” “‘ The Meaning and Method of Life;”’ Editor of “ The 
Medical News;” President, 1893-1894, American Academy of Medicine; One of the 
Ophthalmologists of the Philadelphia Hospital. Based upon Recent Scientific Litera- 
ture. Philadelphia: P. Blakiston, Son and Company, 1012 Walnut street. 1894. 

A suitable review of this work can scarcely be expected in a legal publica- 
tion. It impresses a lawyer, upon a cursory examination, as being a work of 
the very greatest merit. It is a splendid quarto of nearly 1700 pages, pre- 
sented in the best form of typography and copiously illustrated. It is said to 
contain many thousands of new words and definitions, collected from the 
latest and most approved sources. The author has given both the modern and 
the ancient spelling, but he has felt it incumbent on himself to do what 
he could toward moving our language forward in the direction of a more con- 
sistent and phonetic spelling; a hopeless task so long as we attempt to express 
forty-two sounds with twenty-six letters. That it will not be without use to 
practicing lawyers is suggested by the fact that it explains countless terms 
relating to insanity, nervous affections, medical malpractice, rape, poisoning, 
blood-stains, etc. It gives numbers of illustrations of Human Anatomy; pict- 
ures the various Bacteria, Animal Parasites, Common Tumors, etc.; and con- 
tains many tables, such as Poisons and their antidotes, Electrical Batteries, 
Surgical Operations, Composition of Foods, and other special matters, that at 
aglance will enable the cross-examiner to grasp the subject under discussion 
and put telling questions to the expert before him. The office of bringing it to 
the attention of the legal profession has been committed to Messrs. Little, Brown 
«& Company, the old and celebrated law publishers, of 254 Washington street, 
Boston. The work is bound in regular medical sheep with raised bands, or 
darx green leather, and is sold at $10 net; in half Russia, with marbled edges 
and thumb index, at $12 net. 


COGLEY ON STRIKES AND BOrcoTTs.— The Law of Strikes, Lockouts and Labor Organiza- 
tions. By THomas 8. COGLEY. Washington, D. C.: W. H. Lowdermilk & Company. 
1894. 

Any book on the subject of Strikes, Lockouts, and Boycotts cannot be 
regarded as inopportune at the present time. We have turned over the pages of 
this book with a great deal of interest. It is made up of a description of the 
early English statutes regulating the price of labor and punishing conspiracies 
among laborers to raise the price of their services and to better their condition. 
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In contrast with this, it deals with the modern doctrine which allows any class 
of persons having their labor for sale to combine for the purpose of enhancing 
the price of that labor, at the same time prohibiting them from preventing other 
people from taking their places by force or intimidation. It finally deals with 
the infamous practice, which has in recent times sprung up among the labor 
organizations and which characterizes almost every strike, of boycotting, picket- 
ing and blacklisting. Its treatment of boycotting is especially interesting at the 
present time. It shows that what is called boycotting is a conspiracy action- 
able at common law, and that many forms of it constitute a criminal conspiracy 
which is a misdemeanor at common law and under various statutes. As the 
judicial decisions covering the subject of this work are as yet few, the learned 
author finds himself able to take them up and deal with them case after case 
in the fullest detail, stating their facts, and in some, though not all cases, the 
conclusions of the court thereon. In several of these cases he seems to have 
been content with a mere statement of the facts and a citation of the case, with- 
out even stating what the court adjudged. The reason of this strange and 
unpardonable omission we do not understand. We do not regard this work as 
written in the best style in which a legal treatise can be written, nor as being 
put together in the best way; but it is certainly full of interest, especially at 
the present time, and the attention of the reader will not lag in reading any 
portion of it. A description of the so-called boycotts which have been resorted 
to is calculated to make the blood of any man tingle, and it is safe to say after 
reading this book that the feeling of every impartial reader will be that the 
American people are not going to be ruled either by the private corporations 
on the one hand or by the labor organizations on the other. The personal views 
of the author are courageously expressed, and always, so far as we have 
observed, on the right side. 

At the time of this writing (July 7th), the inland commerce of more than 
half the nation is completely paralyzed and all because the employés of 
Mr. George M. Pullman struck for the restoration of the wages which they re- 
ceived in 1893. He told them that they could stay struck; that he was the final 
judge of his own business, and whether he could afford to pay those wages or 
any other wages. He was under no legal obligation to pay them any standard 
of wages, and they were under no obligation to work for him at the wages he 
offered, if they did not wish to do so. It was a free country, and if they could 
not afford to work for him at the wages which in his judgment he could afford 
to pay, there was nothing in the way of their seeking employment elsewhere. 
And so they stayed struck, and they found after a while that a poverty had 
struck them worse than the meager wages that they had hitherto been getting, 
and that they could not, by going elsewhere, get better wages. Their next 
move was to compel him, by the exertion of some sort of force, to comply with 
their demand, that is, to make a new contract with them to pay them the wages 
which they demanded. Now, this has heretofore been supposed to be a free ~ 
country, though how long it will remain so has become in the light of recent 
events, extremely problematical. Mr. Pullman, imperfect as his education 
must have been, had been raised in the silly belief of our ancestors that this was 
a free country in which a man cannot be compelled by force to enter intoa con- 
tract that he does not wish to enter into; and no doubt he had at his elbow 
foolish and shallow-pated lawyers who advised him that a contract forced upon 
him by duress wou'd not be binding. That is certainly the law which exists 
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between ordinary men wherever the common law obtains; but the new doctrine 
seems to be that both the business corporations and the laboring masses are in 
some way outside of the law, and that the corporations are under some sort of 
obligation to employ the laboring masses and to keep them employed at such 
wages as the laboring masses demand, whether the corporation can afford to 
pay those wages or not. As an entering wedge, the Pullman employés de- 
*' manded of their late master that he should arbitrate the differences between 
them. He told them that there were no differences between them except mere 
differences of opinion, and that that was not a question to be submitted to arbi- 
tration. Men submitted controversies to arbitration when one conceived that 
he had a right of action against the other which, unless arbitrated, would have 
to be submitted to the judicial courts. No man was obliged in a free country 
to submit to arbitration how much he should pay for goods, or for labor, or for 
any other commodity. No farmer would submit to arbitration the question 
how much he should pay his hands in harvest time. In short, no man will sub- 
mit to the arbitration of third parties the basis on which he shall conduct his 
own private business. This position of Mr. Pullman was, of course, irrefrag- 
able in point of law. Besides, he offered to prove, by submitting his books to 
them, that notwithstanding a regular eight per cent dividend, at the prices paid 
to them when they struck, he was carrying on his business at a loss; which offer 
they rejected. 

Failing to persuade him to submit to arbitration where there was nothing to 
arbitrate except the manner in which he should conduct his own business, or 
rather the business of a corporation wherein he was the trustee of four thou- 
sand shareholders, many of them widows and orphans,— the striking employés 
appealed to the adventurer Debs, as the head of the vast trades union which he 
had organized. This fellow was conscious of the possession of autocratic 
power. He laid down the impudent ultimatum that unless Mr. Pullman should, 
by twelve o’clock on Wednesday, June 27th, agree to submit to arbitration the 
differences between himself and his employés, all the members of the American 
Railway Union would cease to handle the coaches of the Pullman Palace 
Car Company. Mr. Pullman, of course, declined to be bullied in this way. 
However unjustifiable his previous position may have been, if he had submitted 
to such dictation he would have been unworthy of American manhood. A 
cowardly surrender of the right to control his own business to a committee of 
third persons called arbitrators, would have drawn upon him the derision of 
the American people, including the very men that made this demand upon him. 
The dictator gave his orders to his lieutenants in all parts of the United States 
and Canada where the Pullman cars were in use, and at the appointed hour 
these fellows, the voluntary slaves of a newly appointed master,— one possess- 
ing the power to embroil them in untold difficulties, but without the power to 
defend or protect them,— suddenly refused to handle Pullman cars. So far as 
ascertained, they did it without further notice to their employers than the 
information which the latter had received through the public press. In many, 
perhaps in all cases, the cars were loaded with passengers who had bought 
their tickets with the expectation of being transported on them to their jour- 
ney’send. Theyfound they could notgo. By this wanton conduct, women were 
in some cases prevented from going to the sides of their dying husbands. Nay, 
in séme cases trains were abandoned en route, and even in desert places, leaving 
the innocent passengers for days to suffer the pangs of hunger and thirst. 
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It is true that, in most cases, the traveling public could have gone on other 
trains if the railroad had submitted to this extraordinary dictation from their 
paid employés. But they refused to submit to it, and said to those who were 
employed to take out the Pullman cars, ‘“‘If you do not perform your contract 
of service you must be discharged.’? Those discharges led to general strikes 
of the members of the American Railway Union on almost the entire railway 
system covered by that body and using Pullman cars,— a system aggregating 
125,000 miles of railway lines. 

Now let us consider the nature of this extraordinary demand. Many of the 
railroad companies are as much the slaves of Pullman as the public are. By 
a succession of patents Pullman long possessed a monopoly of the manufacture 
of sleeping cars of the kind which bear his name. Before those patents had 
expired he had established a monopoly of the business so formidable that only 
a few of the more wealthy and powerful of the railway companies were able to 
extricate themselves from his grasp. They were as much the slaves of Pullman 
as the employés in his Chicago workshops were. They were more so, because 
they were bound to him by long contracts in the nature of leases, by which 
they had agreed to haul his cars over their roads at a certain rental to be paid 
by him to them. A submission to the demand of their employés would have 
been a breach of their contracts with the Pullman company and would have 
laid them liable to damages. It would have damaged them; it would have 
damaged the traveling public; but it would not have damaged Pullman in the 
end one bit. For every day during which they refused to haul his coaches ac- 
cording to their contract, he could collect damages from them in a court of 
law. He knew that perfectly well, and that was no doubt one of the control- 
ling motives which induced him to pay no attention to the impudent demand of 
Debs. If he were to bring an action against any railroad company for a breach 
of its contract with him, no judge would listen for a moment to the defense 
that the company had refused to haul his cars because their employés would 
not handle them. The answer would be, “ get employes that will handle 
them.” If to this it were replied that this would lead to a general strike of 
all their employés, the answer would be that even what the lawyers call a vis 
major, the intervention of war, pestilence, earthquake, flood, fire, is no defense 
against the breach of an ordinary contract. It might excuse a common carrier 
for his failure to transport goods delivered to him for that purpose, because 
his contract is not to perform the service absolutely and at all events, but only 
to perform it unless prevented by the act of God or the enemies of the State; 
and judicial opinion has differed as to whether a general or prolonged strike of 
the employés of a railway carrier brings him within this exception. But in re- 
spect of the breach of contracts, by which a man agrees absolutely to do acertain 
thing, the intervention of circumstances which render performance impossible 
is in general no defense. A man may take a lease of a building of great value 
and agree to pay an exorbitant rental therefor, and the building may burn down 
the next night without his fault and even before he has occupied it, and yet he 
will, by the principles of the common law, be liable for the rent for the full 
term. All these things are well known to lawyers, and of course we are talk- 
ing only to lawyers. At the time when this extraordinary demand was made, 
probably three-fourths of the business of transporting passengers in sleeping 
cars in the United States was in the hands of the different Pullman companies. 
The tying-up of these cars would, then, inflict enormous inconvenience on the 
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traveling public because of the action of a man, not in any respect illegal, over 
which action neither the traveling public nor the railway companies could 
exert legal control. It would diminish a large portion of the railway travel, 
and thereby inflict great damages upon the railway companies hauling Pullman 
coaches over their lines, because these companies collect first-class passenger 
fare for themselves from every passenger thus transported. And it would 
inflict this damage without substantially injuring Pullman. In making the de- 
mand that every railroad company using Pullman coaches break their contracts 
with the Pullman companies and render themselves liable in damages for the 
breach of those contracts, did or could Debs and his followers offer any indem- 
nity against those damages? It is doubtful whether any bank in Chicago would 
discount the unindorsed note of Debs for $1,000. Nevertheless this fellow, 
without offering any indemnity, demanded that every railroad company in 
North America using Pullman palace cars should break its contracts with the 
Pullman corporations until Pullman should agree to submit a certain question 
relating to the conduct of his business to the arbitration of third persons. 
No proprietor, individual or incorporate, could submit to such ademand. A 
submission to it would be followed by other encroachments, until every rail- 
way would be compelled to submit the entire conduct of its business, including 
the question whether it should keep or break its contracts, to the decision of 
its own employés,— nay to the decision of an irresponsible and unscrupulous 
dictator selected by those employés and residing thousands of miles away. 

Consider for a moment how the question must have presented itself to the 
managers of that railway system which lies most remote from the seat of the 
Pullman car manufactory, the Southern Pacific Railway system. They were 
requested by their employés to break their contracts with a corporation in Chi- 
cago, 2400 miles away, over which they could have no possible control, until 
such time as that corporation should conform to the demands of its employés. 
The fact that the Southern Pacific Company owned a three-fourths’ interest in 
these cars did not make the slightest difference with those making this demand. 
They were willing to destroy the three-fourths’ interest of their employers in 
order to reach the one-fourth interest — not of Pullman, but of his four thou- 
sand stockholders. The demand was more infamous than that species of Chinese 
justice which murders a man’s most remote relatives for a crime committed by 
him. 

The corporations, and especially the railway corporations, have often been in 
the wrong. They have defrauded and oppressed the public; they have corrupted 
legislatures; they have debauched the administration of justice. But in this 
instance they were in the right. They entered upona struggle with an unknown 
and appalling force, which threatened to revolutionize the very foundations of 
society and to reverse all the processes by which our splendid industrial sys- 
tem has been built up, In the stand which they took, they represented the 
right of every man to manage his own business and to keep his own contracts 
without dictation from third persons. Meantime, the fellow Debs, reeling 
with the intoxication which springs from the possession of almost. unlimited 
power, busied himself for days in launching telegrams in every direction 
ordering this or that railway to be “tied up.’”? The damage to members of 
his own organization in the loss of salaries was probably half a million of 
dollars a day. The damage to the railway companies was probably ten times 
that amount; but behind all stood the general public ground mercilessly 
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between the upper and nether millstone, whose paralyzed and afflicted com- 
merce may have suffered a damage a hundredfold that amount. The commerce 
of great cities lay at the feet of this irresponsible vagabond. Their supplies 
ran out and in some cases it became a question whether their inhabitants 
would not starve. The wheels of commerce utterly blocked, employers of all 
descriptions were obliged to discharge their employés, and thereby turn the 
innocent heads of families out to starve in a time of unusual pecuniary 
distress. The groans produced by these widespread calamities served only to 
increase the insane hilarity of the fiend who had produced them. The strike 
proceeded as all strikes do. No strike —and especially no railway strike — was 
ever undertaken with the mere purpose of quitting work; there has been in 
every case the further purpose of preventing the railway companies from 
having the use of their own property. The tying-up of all railroad trains; the 
assaulting of men endeavoring to run them; the burning of railway bridges; 
the burning of railway depots; the burning of trains of cars; the plundering 
and looting of railroad warehouses; riot, arson and murder; all these, the 
usual concomitants followed; and Debs reveled in the hideous orgies he had 
produced, like Nero fiddling while Rome burned. What was still more distress- 
ing to every patriotic breast was the spectacle of the masses of the people 
against whom the strike operated with tenfold more force than against any 
railway company, and with one hundred times more force than against Pullman, 
joined in it and applauded it. The press, which ought to be the conservator of 
the public interests, and which ought to uphold public right, and especially the 
common right of every man to manage his own business, without dictation from 
others —the vermin press joined in the orgie and hounded on the uprising. It 
was nothing more than uprising against society. It was as hellish in its wick- 
edness as it would be to hang one hundred innocent men in order to punish a 
single guilty one. 

The hideous character of the movement received its most striking illustra‘ 
tion in San Francisco. That city and its congener cities of Oakland, Alameda 
and Berkeley, are commercially one city numbering more than 400,000 inhabi- 
tants, and are yet so unfortunately situated as to depend for their eastern com- 
munication upon one railway system owned or controlled by the Southern 
Pacific Railway Company (such is its name), a corporation chartered under the 
laws of Kentucky. Its direct eastern branch is the Central Pacific Railroad, 
something more than 700 miles in length, running from Oakland to Ogden in 
the territory of Utah, and built by the bonds of the United States. This rail- 
road is leased to the pretended Kentucky corporation. The Southern Pacific 
Company was incorporated under the laws of Kentucky, where it never had any 
property of any kind and never intended to have any, for the purpose of defraud- 
ing the courts of the State of California, and those of other States in which it 
should have railroad property and a situs for the purposes of litigation, out of 
jurisdiction over all important controversies, and of drawing the jurisdiction 
of such controversies into the courts of the United States under the usurped 
jurisdiction of those courts, established under the pretense that a corporation 
aggregate is a “‘ citizen ’’ within the meaning of the constitution of the United 
States and the Judiciary Act.! So great has been the political influence of this 
railroad, that, although an impudent measure has been proposed to Congress by 
which the debt which it owes to the United States secured by a second mortgage 
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for the bonds with which the Central Pacific Railroad was built, the profits of 
building which largely went into the pockets of four individuals, is to be extended 
for fifty years, leaving the railroad in the hands of these individuals or their 
successors,—a measure exciting the indignation of well-informed people 
throughout the whole country and especially in California, — a convention of 
the Republican party which lately met at Sacramento ignored the whole matter, 
but passed by a standing vote a resolution extravagantly eulogistic of the late 
Leland Stanford, one of the four persons above referred to: thus illustrating 
that one of the great political parties in that State still wears the collar of this 
most infamous corporation. But the popular hatred of it among all classes in 
California knows no bounds. When, therefore, the impudent order of Debs was 
telegraphed from Chicago, demanding in substance, that the Southern Pacific 
Company should break its contract with the Pullman Palace Car Company in the 
strike which followed, the people (with the exception of Chinatown) lost all 
reason, so much so that they seemed never to have had any. All sense of the 
propriety of keeping contracts, all sense of justice, all honor, all decency, all 
patriotism were overwhelmed in a popular hatred of one corporation, so blind 
and unreasoning that it cannot be described. That corporation had never had 
any quarrel with its own employés that had not been amicably adjusted; in the 
severest trials to which the railroads had been subjected during the previous 
year it had not reduced their wages or imposed any onerous conditions upon 
them. They, notwithstanding, demanded obedience to the telegram from the 
Chicago dictator, that it should discontinue a portion of its business, 
from which it derived a large portion of its revenue, the business of trans- 
porting passengers in sleeping cars manufactured at the works of the Pull- 
man Company. The effect of compliance with this demand can only be 
partly suggested by the statement that what are known as overland trains, 
at least the rapid overland trains which are accustomed to carry the United 
States mails, consist almost entirely of Pullman sleeping cars with the 
addition of a mail car and an express car. What is called the overland mail 
from San Francisco leaves Oakland pier at 6:30 in the evening on a train con- 
taining no passenger coaches except Pullmans —a train which is often made up 
of perhaps a dozen of these coaches vestibuled together soas toform one continu- 
ous room. The service has been perfected so as to be unequaled in the whole 
world. There is nothing in Europe, with one or two remote exceptions, that 
does not move laughter by comparison with it. The best coaches of the great 
express train which plies between Paris and Constantinople — the far-famed 
train de luxe — are mere kitchens compared with the Pullmans: they could be 
put inside of a Pullman coach, wheels and all. The demand of Debs, made 
through the employés of the Southern Pacific Company, was that it should dis- 
continue running these trains. The demand took such a form of expression 
that all the men appointed to take out such trains suddenly refused to perform 
the service, and on the day appointed by Debs. Some of these men had been 
on the pay-roll of the railway company for twenty years. No idea of faithful- 
ness, of loyalty or of obligation seemed to exist in their breasts, growing out of 
that long and amicable relation. Several hundred people destined for points in 
the east already seated in the cars were suddenly turned back. At the time of 
this writing, ten days after the event, five hundred of them are still in San 
Francisco, suffering in some cases untold hardships by reason of being impris- 
oned there. The demand, then, was that the entire passenger traffic of this 


636 28 AMERICAN LAW REVIEW. 


railroad company, conducted overland by its own lines in connection with other 
lines, should be carried in ordinary day coaches and in its emigrant cars or not 
at all. Passengers destined to Chicago, where the first change is generally 
made between San Francisco and New York, must sit up in a common coach 
four nights in succession. A railway magnate a few years ago dropped the 
careless expression, “ The public be damned.” It was taken up and howled 
over the whole country, and was everywhere met with the popular reprobation 
which it deserved. Railroads are built to serve the public; they are public 
agencies; in their management the rights of the public are primary. Debs did 
not say in so many words, “The public be damned,’’ but he acted upon the 
principle most infamously. He said to every passenger, man, woman and 
child in San Francisco, in Los Angeles, in the California health resorts, every- 
where in that State, ‘‘ You shall ride home in day coaches or in emigrant cars, 
sick or well, because a man 2,500 miles away from you does not pay his hands 
as much as they want him to pay them.’’ The strikers, in their insane delirium, 
will not allow the local trains to run which never carry Pullmans, but which carry 
passengers from San Francisco to their homes in Oakland, Alameda and 
Berkeley; and the regular ferries connecting with those trains are also tied up. 
The governor of California, absent in the southern part of the State when the 
strike commenced, solicited of the strikers the privilege of returning to his 
capital, and was contemptuously refused. They did, however, graciously con- 
sent to bring Mrs. Senator Stanford in a special car— not a Pullman — from 
Oregon to her home in San Francisco, but refused to allow any official of the 
road to board one of his own cars to meet her on her arrival at Oakland. 
She, in turn, telegraphed her gushing thanks to ‘ President Debs,”’ addressing 
him as “ Hon.’’: all of which revives the memories of the gallant Claude 
Duval and Sixteen-String Jack. 

This draws attention to the ruling of Attorney-General Olney upon the ques- 
tion, What isa mail train? His answer is reported to have been that a mail train 
is a train running over a railroad upon which the United States mail is carried 
under a contract between the United States and the railroad company. The 
constitution of the United States confers upon Congress the power to “ estab- 
lish post offices and post roads.”?! In the exercise of this power Congress 
has enacted that “ all railroads or parts of railroads which are now or hereafter 
may be in operation,’’ etc., are post roads of the United States.2 This statute 
has been deemed necessary to bring the transportation of the mails and the 
facilities for such transportation under the exclusive dominion and protection 
of the United States. But notwithstanding the transportation is done by the 
owners of the railroads under private contracts with the United States as above 
stated. These contracts generally provide that the contracting railroad com- 
panies shall transport the mails in their regular passenger trains; and there is 
nothing in such contracts obliging them to transport them in any other trains. 
Their remuneration for the service is such that they could not afford to make 
up special trains composed of an engine and one or two mail cars to perform it. 
The contract assumes that they will be able, for the price agreed upon, to trans- 
port the mails in their usual passenger trains; and as the roads over which 
these trains are hauled are post roads of the United States, it is also an assump- 
tion that the United States will protect them in running these trains. The 
attorney-general of the United States accordingly ruled that the railroad com- 
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panies are not obliged to carry the mails on other trains than the ordinary 
passenger trains on which they have been accustomed to perform such service. 
That the rulingis entirely right, no intelligent man can have any doubt. 
Taking again the extreme case of the Southern Pacific Company, it was not 
under this ruling, or under its contract with the government, obliged to carry 
the overland mail of the government eastward from San Francisco on any other 
train than the train composed of Pullman coaches on which it conducted its 
overland passenger business. On the other hand, it was entitled to the military 
protection of the United States for the transit of that train. If the railroad 
companies had agreed to carry the mails at stated periods and in any event, 
the question would of course be different and the United States would hold 
them to that agreement, and they would be obliged to send out special 
mail trains, if necessary, without any passenger coaches attached, and the 
United States would afford them the necessary protection. But the United 
States has not as yet reached the point where, under the command of a dictator 
like Debs, it compels-all the railroad companies to do something for which they 
have not contracted to do. 

The whole thing is calculated to produce the most painful impressions in the 
breast of every well-wisher of his country. A majority of those who fought 
thirty years ago to prevent the dismemberment of that country are still alive. 
They have lived to see its splendid career of progress proceed unchecked. 
They have lived to see the spectacle, astonishing to the other nations, that 
before each decennial census could be compiled, its figures utterly failed to - 
state the industrial condition of the country. They are now wondering whether 
or not they have a country; whether contracts are to remain sacred, or whether 
they are to be broken at the dictation of third persons; whether the United 
States mails can be transported; whether the commerce of the country shall 
proceed, or whether it shall lie at the feet of an irresponsible adventurer: 
whether men, individual or incorporate, shall have the right to make their own 
contracts, or whether those contracts shall be made at the dictation of others; 
whether men who own property shall be entitled to have the possession and 
use of that property, or whether it shall be wrested from them or kept 
from them by men who were lately in their employ; —in short, whether 
the laws were to be obeyed, justice administered, crime punished, or whether 
everything shall lie prostrate at the feet of an insurrection composed of railway 
firemen and brakemen and their sympathizers. That a large portion of our 
commerce at the time of this writing lies at the feet of a combination of men 
of this caliber is a fact: men having intellect enough to do three things,—shovel 
coal into a fire box, turn a railway brake, and combine into an organization 
under the dictatorship of one of their own number. Our splendid civilization 
has to submit to this domination. 

If this were the mere problem, the answer would be from a million throats 
that itis an insurrection; that it is in the nature of a servile insurrection; that it 
is an attempt to put the bottom on top; to put the intelligent under the igno- 
rant; to wrest from intelligent and capable men the property which they have 
acquired, and to put it into the hands of the unintelligent and ignorant. And 
the further response would be that this cannot be done without fighting; that 
men who have earned property and acquired rights are not going to surrender 
that property and those rights peaceably. But happily there seems to be no 
such danger. Repeated strikes can disorganize industry, prostrate commerce, 
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and overwhelm the country in industrial calamities; but strikes cannot destroy 
the laws of nature, nor can men get above them. The infirmity of every strike 
is that it is @ strike against itself. Every man who engages in it makes war 
upon himself. From the very nature of the case, wages are paid by the distri- 
bution of a fund which the laborers have themselves created. If they refuse 
to work, that fund is not created and there is no distribution. Every strike 
operates to destroy the means of subsistence of the strikers; a general strike, 
involving all classes of labor, would stop all forms of production, and in a 
short time there would be nothing for any laborer to eat or wear. If, there- 
fore, a strike were not a revolution against society; if it did not proceed with 
riot, the torch, murder, “red ruin and the breaking up of laws; ’’ if it were 
orderly, as no strike is intended to be; if it simply consisted in withdrawing 
from labor until a higher price could be obtained for that labor; — the laws of 
nature would put a definite period to its duration. Another law of nature which 
operates to put a definite limit to every general strike is this: Although it may 
originate in an effort on the part of laborers to better their condition, and may 
consequently deserve and receive the sympathy of the public at the outset, yet 
before it has proceeded long, it invariably falls under the control of the lawless 
classes, and when the conservative portion of the public see the specter of 
anarchy staring them in the face, their opinion turns against it, they refuse to 
feed it, and it collapses of mere hunger. For instance, at the time of this 
writing no farmer in California depending on railroad transportation, with the 
exception of one or two lines, can get his produce to market, and no merchant 
can get his goods to his customers; and yet the farmers and merchants are 
feeding the strikers, supplying them with arms, and holding sympathetic meet- 
ings to support their uprising, which is leveled against the merchants and 
farmers with a hundredfold greater weight than against the Pullman corpora- 
tion in Chicago. This thing will not last until these lines are under the eyes 
of our readers. The farmers, with their produce rotting in the fields, will find 
themselves at last capable of reasoning; the merchants, with their help dis- 
charged, their expenses going on, their trade stopped, will find themselves 
brought to their senses; and people will in the end discover that the real author 
of the calamity is not an odious corporation that has committed no other offense 
than making a contract with another corporation in Chicago. 

Moreover, there is an economical law running through every strike which is 
as plain as addition and subtraction; although not one per cent of the people, 
and especially of the agricultural classes, seem capable of understanding it. 
That law is that the strike of one class of producers is a strike against every 
class that consumes what they produce. The farmers applaud every railway 
strike with frenzy, and yet, strictly speaking, every railway strike is a strike 
directly against the farmers. Every successful strike raises wages; every 
increase of wages increases the cost of production; every increase in the cost 
of production enhances the price of the thing produced, and obliges the con- 
sumer of it to pay that much more. Every railroad strike increases the cost of 
transportation, and this increase of cost is levied upon everything that the 
farmer sells and everything that he buys,— upon the products of his farm trans- 
ported from him, and upon other products transported to him; and yet he 
dances with delight while the orgie is going on, and then pays the price of it 
and blames the corporation because he has to do so. 
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TRUSTS AND MONOPOLIEs. — A Treatise on Trusts and Monopolies, containing 
an exposition of the rule of public policy against contracts and combinations in 
restraint of trade, and a review of cases, ancient and modern. By THomas 
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Corporations,” ‘‘Extraordinary Relief,” etc. Boston: Little, Brown and 
Company. 1893. 
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